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The  First  Year 

at  the  School 

of  Science  and  Math 


Charles  R.  Eilber 


LAST  FALL  North  Carolina  opened  the 
nation's  first  public  residential  high 
school  the  North  Carolina  School  of 
Science  and  Mathematics  (NCSSM). 
The  school  grew  out  of  a  growing  nation- 
wide recognition  that  education  is  not 
adequately  preparing  our  young  people 
to  serve  and  succeed  in  this  age  of  monu- 
mental technological  change.  Competent 
yet  humane  managers,  researchers,  lead- 
ers, and  policy-makers  in  all  areas  of 
public  and  private  activity  are  in  short 
supply.  Furthermore,  specialists  have 
come  to  understand  that  when  bright  stu- 
dents our  best  hope  for  the  future 
are  not  challenged,  they  often  become 
bored,  disruptive,  and  unproductive: 
their  gifts  wither.  In  short,  we  are  begin- 
ning to  reali/e  that  the  country  can  no 
longer  afford  to  neglect  these  children  on 
the  mistaken  theory  that  the  brightest 
"will  do  all  right  on  their  own." 

(continued  on  p.  9) 


The  author  is  the  I'irector  of  the  North 
Carolina  School  of  Science  and  Mathematics. 
The  article  will  also  appear  in  the  Fall  19X1 
issue  of  Popular  Government . 

Editor's  Note:  The  Summer  1980  issue  of 
Popular  Government  carried  an  article  on  the 
Science  and  Math  School  by  Anne  M.  Del- 
linger  It  describes  the  origins  of  the  NCSSM, 
how  it  is  financed,  hew  its  students  are  re- 
cruited, and  the  arguments  for  and  against 
such  a  school. 


Comparable  Worth: 

A  New  Social 

and  Economic  Issue 


Robert  P.  Joyce 


1981  North  Carolina 
School  Legislation 


John  J.  Butler 


THE  1981  SESSION  of  the  General  Assem- 
bly was  an  active  one  for  North  Carolina 
public  school  legislation.  No  radical  changes 
occurred,  but  a  flurry  of  amendments  and 
revisions  changed  the  face  of  public  school 
law.  Some  of  the  most  significant  of  these 
recodified  the  public  school  laws,  limited 
access  to  free  public  education,  added  a 
reduction  in  funds  to  the  grounds  for  dis- 
missing a  career  teacher,  and  prohibited 
strikes  by  teachers  and  other  public  em- 
ployees. Also,  a  number  of  major  items 
were  postponed  or  sent  to  the  Legislative 
Research  Commission  (LRC).  The  pro- 
posed $600  million  school  bond  referendum 
was  delayed,  and  an  attempt  to  lower  the 
student-teacher  ratio  was.  temporarily  at 
least,  defeated.  Finally,  the  much-debated 
teacher  tenure  law  appears  on  the  list  of 
subjects  that  the  LRC  may  study. 


(continued  on  p.  12) 


The  author,  a  second-year  law  student  at  Har- 
vard University,  served  during  the  summer  of 
1981  as  a  law  clerk  to  Robert  E.  Phay. 


IN  THE  YEARS  since  Title  VII  of  the 
Civil  Rights  Act  of  1964  was  passed,  em- 
ployers both  public  and  private  have  fought 
and  frequently  lost  fights  to  limit  its  scope. 

The  most  significant  fight  lost  to  date 
ended  in  1971,  when  the  United  States 
Supreme  Court,  in  Griggs  v.  Duke  Power 
Co.,'  held  that  employers  could  be  found 
liable  for  the  discriminatory  effects  of  their 
employment  practices  even  when  these 
actions  were  undertaken  with  no  discrimina- 
tory intent.  If  the  Court  had  decided  dif- 
ferently, personnel  managers  would  sleep 
better  today. 

Now  employers  are  called  into  the  fray 
again.  In  June  of  this  year,  the  Supreme 
Court,  in  County  of  Washington  v. 
Gunther,2  opened  the  door  to  the  "compar- 
able worth"  theory  of  liability  under  Title 
VII.  For  the  next  several  years  employers, 
not  yet  identified,  will  fight  the  theory  in 
the  federal  district  courts.  If  the  Supreme 
Court  decides  against  the  employer  in  the 
inevitable  appeal,  sometime  down  the  road, 
its  decision  will  have  effects  as  far-reaching 
as  those  of  Griggs. 


The  author  is  an  Institute  faculty  member 
vhose  fields  include  employer-employee  rela- 


1.401  U.S.  424(1971). 
2.  49  L.W.  4623  (U.S. 
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The  Comparable- Worth  Argument 

The  comparable-worth  argument  rests  on  two  undeniable 
premises:  ( 1 )  in  this  country's  labor  market,  there  is  consider- 
able segregation  of  jobs  by  sex;  women  are  predominant  in 
particular  jobs  and  men  are  predominant  in  others;  and  (2) 
the  jobs  that  men  dominate  pay  more.  The  contention 
drawn  from  these  two  premises  is  the  basis  of  the  fight:  jobs 
dominated  by  women  are  paid  less  because  of  sex  discrimina- 
tion and  for  no  other  reason. 

Sociological  evidence  indicates  that  throughout  history 
labor  has  been  divided  on  the  basis  of  sex.  In  some  ancient 
agricultural  societies,  fishing  was  a  man's  job  and  weaving 
was  a  woman's.  In  other  societies,  the  reverse  was  true.  By 
whichever  rule  a  particular  society  operated,  however,  the 
divisions  were  rigid.3 

In  modern  times,  we  have  continued  the  segregation.  To 
work  in  jobs  that  are  now  occupied  predominately  by  men, 
two-thirds  of  all  working  women  would  have  to  change 
jobs.  And  women  are  concentrated  into  fewer  occupations. 
The  63  most  common  occupations  encompass  50  per  cent  of 
all  working  men.  By  contrast,  only  17  occupations  encom- 
pass 50  per  cent  of  all  working  women.  A  quarter  of  all 
working  women  work  in  five  occupations.4 

Ideas  about  the  role  of  women  in  the  work  place  die  hard. 
State  laws  passed  to  protect  women  years  ago  restricted  the 
number  of  hours,  the  amount  of  lifting  and  standing,  and  so 
on  that  could  be  required  of  women  —  and  these  restrictions 
of  course  effectively  limited  opportunities  for  women.  These 
laws  were  struck  down  only  in  the  1960s  and  '70s  under  the 
aegis  of  Title  VII.5 

Throughout  history,  regardless  of  how  jobs  have  been 
divided  by  sex,  the  prestige  has  gone  with  the  male  jobs.  If 
men  fished  and  women  wove,  fishing  was  the  more  prestigi- 
ousjob  —  and  vice  versa.6  The  ancient  Hebrews,  in  assessing 
tribute  for  the  building  of  the  temple,  recognized  this  fact: 
And  thy  estimation  shall  be  of  the  male  from  twenty 

years  old  even  unto  sixty  years  old,  even  thy  estimation 

shall  be  fifty  shekels  of  silver,  after  the  shekel  of  the 

sanctuary. 

And  if  it  be  a  female,  then  thy  estimation  shall  be 

thirty  shekels.  [Leviticus  27:3-4] 
In  1939  the  Westinghouse  Company  studied  all  the  jobs  at 


one  of  its  plants,  assigned  scores  to  the  jobs  on  the  basis  of 
responsibility  and  knowledge  required  and  then  tied  pay  to 
scores.  But  with  this  explanation,  women  were  paid  less  on 
the  basis  of  their  scores  than  men  were: 

The  gradient  of  the  women's  wage  curve  ...  is  not  the 
same  for  women  as  for  men  because  of  the  more  tran- 
sient character  of  the  service  of  the  former,  the  relative 
shortness  of  their  activity  in  industry,  the  differences  in 
environment  required,  the  extra  services  that  must  be 
provided,  overtime  limitations,  extra  help  needed  for 
occasional  heavy  work,  and  the  general  sociological 
factors  not  requiring  discussion  herein.7 

In  1955,  the  average  female  worker's  annual  earnings 
were  64  percent  of  the  average  male's.  In  1975,  the  figure 
was  59  per  cent.*1 


The  Legal  History  of  the  Controversy 

The  starting  point  of  the  controversy  is  a  rallying  cry  of 
early  antidiscrimination  initiatives:  equal  pay  for  equal 
work.  This  concept  is  so  grounded  in  fairness  that  in  1 98 1  it 
seems  surprising  that  a  statute  was  necessary  to  enforce  it. 
But  one  was:  the  Equal  Pay  Act  of  1963  (EPA),9  an  amend- 
ment to  the  Fair  Labor  Standards  Act  of  1938.  The  EPA 
prohibits  an  employer  from  discriminating  "between  employ- 
ees on  the  basis  of  sex  by  paying  wages  to  employees ...  at  a 
rate  less  than  the  rate  at  which  he  pays  wages  to  employees 
of  the  opposite  sex  .  .  .  for  equal  work  on  jobs  the  perform- 
ance of  which  requires  equal  skill,  effort  and  responsibility , 
and  which  are  performed  under  similar  working  conditions 
.  .  .  [emphasis  added]." 

Note  the  operative  elements:  equal  work  that  requires 
equal  skill,  effort,  and  responsibility  and  is  done  under 
similar  conditions.  These  ideas  are  relatively  simple,  and 
over  the  years  the  courts  have  fairly  consistently  applied 
them,  holding  that  "equal"  means  not  necessarily  "identical" 
but  only  "substantially  equal."10 

With  this  interpretation,  EPA  violations  have  been  found 
where:  ( 1 )  male  teachers  got  a  $300  "head  of  household" 
supplement  that  female  teachers  did  not  receive  (the  fact 
that  males  guarded  the  gates  at  school  events  while  females 
sat  in  the  bleachers  and  men  patrolled  the  school  grounds  at 
lunch  while  women  patrolled  the  halls  was  not  a  difference 


3.  E.  Blumrosen.  Wage  Discrimination,  Job  Segregation,  and  Women 
Workers.  6  Employee  Relations  Law  Journal  77.  85  (Summer  1980). 

4.  Id.  at  85. 

5.  See.  e.g..  Homemakers.  Inc.  of  Los  Angeles  v.  Division  of  Industrial 
Welfare,  509  F.2d  20  (9th  Cir.  1974),  cert,  denied.  423  U.S.  1063  (1976); 
Schaefferv.  San  Diego  Yellow  Cabs.  Inc.,  462  F.2d  1002  (9th  Cir   1976) 

6.  Blumrosen,  op.  cit.  supra  note  3.  at  85. 


7.  International  Union  of  Electrical,  Radio  and  Machine  Workers  v. 
Westinghouse  Electric  Corp.,  631  F.2d  1094  (3d  Cir.  1980).  in  appendix. 

8.  U.S.  Dept.  of  Labor,  Bureau  of  Labor  Statistics,  U.S.  Working 
Women:  a  Data  Book  (1977). 

9.  29  U.S.C  §  206. 

10.  See ,  e.g. .  Schultz  v.  Wheaton  Glass  Co.,  42 I  F.2d  259  ( 3rd  Cir.  1 970), 
cert,  denied.  398  U.S.  905  (1970). 
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sufficient  to  upset  the  "substantial  equality"  of  their  work);1 ' 
and  (2)  female  teachers  with  the  title  "teacher  assistant"  were 
paid  less  than  male  "teachers"  whose  duties  were  substan- 
tially the  same  (the  difference  in  titles  was  not  a  valid  reason 
for  the  difference  in  pay).12  But  no  violation  was  found 
where  male  school  heavy  custodial  helpers  who  worked 
year-round  and  on  some  school  vacations  and  sometimes  at 
night  were  paid  more  per  hour  than  female  light  custodial 
helpers  who  did  work  "closely  related"  or  "very  much  alike" 
but  were  not  required  to  work  summers,  vacations,  or 
nights." 

So  the  EPA  cases  turn  on  the  substantial  "equality"  of  the 
work. 

Title  VII  and  the  Bennett  Amendment 

Now  comes  the  complicating  factor.  One  year  after  the 
EPA  was  passed,  Congress  passed  the  Civil  Rights  Act  of 
1964.  Title  VII  of  the  Civil  Rights  Act  forbids  "discrimina- 
t[ion]  against  any  individual  with  respect  to  his  compensa- 
tion, terms,  conditions,  or  privileges  of  employment  because 
of  such  individual's  race,  color,  religion,  sex  or  national 
origin."14 

When  the  debate  over  Title  VII  began,  discrimination  on 
account  of  sex  was  not  included  among  the  bases  for  liability. 
These  included  only  discrimination  on  account  of  race, 
color,  national  origin,  and  religion.  A  southern  congressman 
who  was  not  known  as  a  friend  to  the  civil  rights  effort  and 
in  fact  voted  against  the  EPA  and  eventually  against  Title 
VII  introduced  an  amendment  that  was  apparently  intended 
to  sabotage  Title  VII.  His  amendment  added  "sex."  Surely 
the  bill  would  not  pass  now.'5 

When  it  began  to  appear  that  the  bill  would  pass  nonethe- 
less, an  amendment  was  added  that  came  to  be  known,  after 
its  introducer,  as  the  Bennett  Amendment: 

It  shall  not  be  an  unlawful  employment  practice  under 
this  title  for  any  employer  to  differentiate  upon  the 
basis  of  sex  in  determining  the  amount  of  the  wages  or 
compensation  paid  or  to  be  paid  to  employees  of  such 
employer  if  such  differentiation  is  authorized  by  the 
provisions  of  [the  Equal  Pay  Act].16 

From  1 965  on  the  courts  consistently  interpreted  the  Bennett 
Amendment  as  meaning  that  no  claim  could  be  made  under 
Title  VII  for  sex  discrimination  in  pay  unless  the  "equal 
work"  standards  of  the  EPA  were  met.  This  interpretation 
greatly  restricted  the  scope  of  Title  VII  as  it  applied  to 
claims  of  discrimination  in  pay  on  the  basis  of  sex. 


11.  Marshall  v.  A  &  M  Consol.  School  Dist.,  605  F.2d  186  (5th  Or. 
1979). 

12.  Katz  v.  School  Dist.  of  CLayton,  Mo.,  557  F.2d  153  (8th  Cir.  1977). 

13.  Usery  v.  Dallas  Indep.  School  Dist.,  605  F.2d  191  (5th  Cir.  1979). 
14  42  U.S.C  §  2000e-2(aMI). 

15.  Some  commentators  have  questioned  whether  sabotage  of  Title  VII 
was  the  motive  in  amending  the  bill  to  add  "sex." 

16.  42  U.S.C.  §  2000e-2(h). 
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In  other  employment  discrimination  contexts,  Title  VII 
has  proved  to  be  an  effective  weapon  in  plaintiffs'  hands.  As 
the  Tenth  Circuit  Court  of  Appeals  said,  "With  the  Civil 
Rights  Act  of  1964,  Congress  released  a  strong  and  forceful 
weapon  against  employment  discrimination."17  The  bases 
of  that  strength  are  (1)  the  broad  language  of  the  statute 
itself  and  (2)  the  interpretation  given  it  by  the  courts,  most 
notably  the  Supreme  Court.  Under  Title  VII,  unlawful 
discrimination  can  be  found  not  only  in  cases  of  overt 
discrimination,  like  those  covered  by  the  EPA,  but  also  in 
less  obvious  cases  when,  for  instance,  neutral  policies  of  an 
employer  have  an  adverse  effect  on  racial,  religious,  or 
gender  groups  (the  Griggs  rule)  or  when  they  "perpetuate 
past  discrimination."  If  a  difference  in  compensation  is 
based  on  race,  color,  religion,  or  national  origin,  Title  VII 
has  been  violated.  But  under  the  interpretation  of  the  Bennett 
Amendment  that  prevailed  until  the  Gunther  decision  last 
June,  even  differences  in  pay  that  resulted  from  intentionally 
different  treatment  of  the  sexes  were  not  unlawful  unless 
"equal  work"  was  involved.  This  result  came  from  the  interpre- 
tation of  the  Bennett  Amendment  that  the  EPA  "authorizes" 
all  sex-based  pay  discrimination  except  failure  to  give  "equal 
pay  for  equal  work."18 

The  Gunther  Case  and  the  Bennett  Restriction 

In  Gunther,  the  Supreme  Court  struck  down  this  reading 
of  the  Bennett  Amendment,  opening  the  door  to  a  wider 
view  of  Title  VII.  No  longer  are  federal  courts  bound  to 
apply  the  "equal  work"  principle  of  the  EPA  to  Title  VII. 
Rather,  they  must  now  read  the  Bennett  Amendment  as 
merely  incorporating  into  Title  VII  cases  that  charge  discrimi- 
nation on  the  basis  of  sex  the  defenses  laid  out  in  the  EPA  as 
acceptable  reasons  for  pay  differentials.  Those  defenses 
provide  that  pay  discrimination  between  the  sexes  is  not 
unlawful  if  it  results  from  ( 1 )  a  seniority  system,  (2)  a  merit 
system,  (3)  a  system  that  measures  earnings  by  the  quality  or 
quantity  of  the  work  produced,  or  (4)  a  variation  based  on 
any  factor  other  than  sex. 

This  reading  will  take  most  of  the  punch  out  of  the 
Bennett  Amendment.  Title  VII  itself  contains  provisions 
nearly  identical  to  the  first  three  of  these  defenses,  and  the 
fourth  is  implicit  —  if,  in  a  case  that  charges  discrimination 
on  the  basis  of  sex  under  Title  VII,  the  difference  in  pay  is 
drawn  on  any  ground  other  than  sex,  the  statute  is  not 
violated.  For  this  reason,  the  dissent  in  Gunther  says  that 
the  majority's  holding  makes  the  Bennett  Amendment  "mere 
surplusage"  and  implies  that  lower  federal  courts  will  have  a 
free  hand  in  applying  Title  VII's  expansive  interpretation  to 
cases  involving  claims  of  discrimination  in  pay  on  the  basis 
of  sex. 


17.  International  Union  of  Electrical,  Radio  and  Machine  Workers  ' 
Westinghouse  Electric  Corp.,  631  F.2d  1094,  1 107  (3d  Cir.  1980). 

18.  29  U.S.C.  §  206(d). 
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In  Gunther,  women  who  guarded  female  prisoners  in  the 
county  jail  sued  because  they  were  paid  less  than  men  who 
guarded  male  prisoners  in  the  same  jail.  They  brought  their 
action  under  both  the  EPA  and  Title  VII.  The  district  court 
ruled  against  them  on  both  statutes.  It  found  that  the  EPA 
had  not  been  violated  because  the  female  guards  did  not  do 
work  equal  to  that  done  by  the  male  guards.  The  court 
pointed  out  that  the  guard/  prisoner  ratio  was  higher  for  the 
women  than  for  the  men.  As  a  consequence,  the  female 
guards  had  time  for  other  duties,  primarily  clerical  ones. 
Having  disposed  of  the  claimed  violation  of  the  EPA,  the 
district  court  held  as  a  matter  of  law  that  a  claim  of  sex- 
based  pay  discrimination  cannot  be  brought  under  Title  VII 
unless  it  would  satisfy  the  equal-work  standard  of  the  EPA. 
In  so  holding,  it  followed  the  traditional  interpretation  of 
the  Bennett  Amendment  and  dismissed  the  Title  VII  claim. 

The  court  of  appeals  upheld  the  dismissal  of  the  EPA 
claim,  but  that  court  and  later  the  Supreme  Court  disagreed 
with  the  district  court's  dismissal  of  the  Title  VII  claim. 
Specifically,  the  Supreme  Court  held  that  the  Bennett 
Amendment  was  designed  merely  to  incorporate  the  four 
EPA  defenses  into  Title  VII  for  sex-based  pay-discrimina- 
tion claims  and  does  not  restrict  Title  VII  claims  to  those  for 
which  "equal  work"  can  be  demonstrated.  To  hold  other- 
wise, the  Court  said,  would  insulate  "blatantly  discrimina- 
tory practices  from  judicial  redress  under  Title  VII." 
For  example,  the  Court  said:19 

[A]  woman  who  is  discriminatorily  underpaid  could 
obtain  no  relief  —  no  matter  how  egregious  the  discrimi- 
nation might  be  —  unless  her  employer  also  employed 
a  man  in  an  equal  job  in  the  same  establishment,  at  a 
higher  rate  of  pay.  Thus,  if  an  employer  hired  a  woman 
for  a  unique  position  in  the  company  and  then  admitted 
that  her  salary  would  have  been  higher  had  she  been 
male,  the  woman  would  be  unable  to  obtain  legal 
redress  under  petitioner's  interpretation.  Similarly,  if 
an  employer  used  a  transparently  sex-biased  system  for 
wage  determination,  women  holding  jobs  not  equal  to 
those  held  by  men  would  be  denied  the  right  to  prove 
that  the  system  is  a  pretext  for  discrimination. 

"Manifest  Difference":  The  Employer  Did  the  Study.  In 

doing  away  with  the  equal-work  requirement,  the  Supreme 
Court  acknowledged  the  defendant  employer's  argument 
that  such  a  holding  places  "the  pay  structure  of  virtually 
every  employer  and  the  entire  economy  ...  at  risk  and 
subject  to  scrutiny  by  the  federal  courts"  and  "raises  the 
spectre"  that  "Title  VII  plaintiffs  could  draw  any  type  of 
comparison  between  any  job  predominately  performed  by 
women  and  any  job  predominately  performed  by  men."20 
But  the  Court  refused  to  draw  "the  precise  contours  of 
lawsuits  challenging  sex  discrimination  in  compensation 
under  Title  VII,"  saying, "[  WJhatever  the  merit  of  petitioner's 


arguments  in  other  contexts,  they  are  inapplicable  here,  for 
claims  based  on  the  type  of  job  comparisons  petitioner 
describes  are  manifestly  different  from  respondents'  claim"21 
(emphasis  added). 

That  "manifest  difference,"  the  Court  said,  rests  on  the 
fact  that  the  employer  had  evaluated  the  jobs  by  its  own 
study,  found  that  female  guards  should  be  paid  95  per  cent 
as  much  as  male  guards,  and  then  paid  them  only  70  per 
cent  as  much.  "Thus,  respondents'  suit  does  not  require  a 
court  to  make  its  own  subjective  assessment  of  the  value  of 
the  male  and  female  guard  jobs,  or  to  attempt  by  statistical 
technique  or  other  method  to  quantify  the  effect  of  sex 
discrimination  on  the  wage  rates."22 

In  trying  to  evaluate  the  effect  of  the  Court's  ruling,  an 
employer  may  wonder  whether  there  really  is  a  "manifest 
difference"  evident  here.  The  Court  said  that  the  plaintiffs 
can  claim  sex-based  pay  discrimination  under  Title  VII  by 
comparing  their  pay  with  men's  pay  under  a  study  done  by 
the  employer  itself.  How  different  is  that  from  a  study 
ordered  by  a  court?  And  how  fair  is  it  to  an  employer  that 
conducts  a  study  as  opposed  to  one  that  does  not?  If  the 
Court  means  to  say  that  the  manifest  difference  rests  on  the 
fact  that  the  Court  itself  was  not  called  upon  to  compare 
jobs  because  the  employer  had  already  done  so,  it  appears 
that  the  employer  who  compares  jobs  open  itself  to  possible 
liability  in  a  way  that  other  employers  do  not. 

What  Standard?  Before  the  Gunther  decision,  the  courts 
could  easily  dispose  of  claims  of  discrimination  in  pay  on 
the  basis  of  sex  under  Title  VII.  If  the  claim  was  based  on 
anything  other  than  equal  pay  for  equal  work,  it  was  not 
covered  by  the  law  and  the  claimant  was  out  of  court. 

The  Gunther  holding  takes  away  this  easy  approach. 
What  is  to  be  the  standard  in  cases  in  which  women  complain 
that  they  as  a  group  who  hold  dominance  in  particular 
categories  of  jobs  are  paid  less  than  men  as  a  group  who 
hold  dominance  in  other  categories? 

That  is  a  question  for  the  lower  federal  courts  now  to 
answer.  The  Supreme  Court  took  care  to  state  expressly 
that  the  claim  before  it  was  "not  based  on  the  controversial 
concept  of 'comparable  worth'  under  which  plaintiffs  might 
claim  increased  compensation  on  the  basis  of  a  comparison 
of  the  intrinsic  worth  or  difficulty  of  their  job  with  that  of 
other  jobs  in  the  same  organization  or  community." 

If  not  comparable  worth,  then  what? 

In  the  next  sentence,  the  Court  said,  "Rather,  [plaintiffs] 
seek  to  prove,  by  direct  evidence,  that  their  wages  were 
depressed  because  of  intentional  sex  discrimination,  consist- 
ing of  setting  the  wage  scale  for  female  guards,  but  not  for 
male  guards,  at  a  level  lower  than  its  own  survey  of  outside 
markets  and  the  worth  of  the  jobs  warranted"2*  (emphasis 
added). 


19  49  L.W.  at  4628. 
20.  Id. 
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22.  Id. 
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The  Court  explained  that  it  would  allow  the  plaintiffs  the 
chance  to  make  their  Title  VII  claim  in  federal  court  because 
they  offered  "direct  evidence"  of  discrimination  —  that  is, 
direct  evidence  that  their  wages  were  set  at  a  lower  level  than 
was  indicated  by  the  employer's  survey  of  both  the  outside 
market  and  the  worth  of  the  jobs  that  the  plaintiffs  com- 
pared. The  Court  thus  said  that  it  did  not  base  its  holding  on 
the  "controversial  concept"  of  comparable  worth,  but  then 
it  allowed  as  evidence  of  a  Title  VII  violation  the  setting  of 
wages  at  a  rate  different  from  the  rate  that  a  comparison  of 
the  "worth  of  the  jobs"  would  indicate  to  be  fair.  When  the 
Court  said,  "We  do  not  decide  in  this  case  the  precise 
contours  of  lawsuits  challenging  sex  discrimination  in  com- 
pensation under  Title  VII."  it  spoke  with  understatement. 

The  Westinghouse  Case 

One  federal  appeals  court  anticipated  the  Gunther  holding 
that  restricts  the  operation  of  the  Bennett  Amendment.  In 
International  Union  of  Electrical.  Radio  and  Machine 
Workers  v.  Westinghouse, li  the  female  plaintiffs,  pointing 
to  the  company's  1939  industrial  manual  (quoted  above  at 
footnote  7),  contended  that  the  present-day  pay  scale  "em- 
bodies the  deliberately  discriminatory  policy  of  the  prior 
plan."  The  court  recognized  the  inequity  of  allowing  inten- 
tional discrimination  to  go  unchecked  under  Title  VII: 

Westinghouse  allegedly  used  a  system  which  set  the 
wage  rates  lower  for  any  classification  if  the  group 
covered  within  that  category  was  predominately  female. 
Under  the  applicable  law  it  is  clear  that  Westinghouse 
could  not  create  job  classifications  whereby  different 
wages  were  paid  to  one  group  solely  because  of  consider- 
ations of  religion,  race  or  national  origin.  The  statutory 
issue  here  is  whether  Congress  intended  to  permit  West- 
inghouse to  willfully  discriminate  against  women  in  a 
way  in  which  it  could  not  discriminate  against  blacks  or 
whites,  Jews  or  Gentiles,  Protestants  or  Catholics,  Ital- 
ians or  Irishmen,  or  any  other  group  protected  by  the 
Act.  [We]  hold  that  this  alleged  intentional  discrimina- 
tion in  formulating  classifications  of  jobs  violates  Title 
VII  ..  .  .25 

The  court  believed  that  to  read  the  Bennett  Amendment 
in  the  traditional  way  would  both  deprive  women  of  a  right 
that  other  groups  protected  by  Title  VII  have  and  preclude  a 
remedy  for  an  action  that  should  be  unlawful  discrimination. 

A  Look  Back 

After  Gunther  and  Westinghouse,  one  matter  is  clear: 
Plaintiffs  who  claim  discrimination  in  pay  on  the  basis  of 
sex  need  not  show  that  they  are  receiving  unequal  pay  for 
equal  work,  at  least  where  there  is  direct  evidence  of  discrimi- 
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nation,  in  order  to  make  a  Title  VII  claim.  Let  us  look  at  two 
earlier  cases  in  which  plaintiffs  failed  to  see  how  they  might 
fare  under  the  new  ruling. 

The  first  is  Christensen  v.  Iowa.2''  The  University  of 
Northern  Iowa,  in  order  to  base  compensation  on  an  objec- 
tive evaluation  of  all  jobs'  relative  worth,  rated  jobs  on  38 
factors  and  assigned  them  points  on  the  basis  of  that  rating. 
Jobs  with  similar  numbers  of  points  were  grouped  together 
in  labor  grades  and  placed  in  similar  pay  ranges.  Two 
positions  that  fell  into  the  same  grade  and  salary  range  were 
clerical  workers  and  physical  plant  workers.  The  university 
quickly  found  out  that  it  could  easily  hire  clerical  workers, 
all  female,  at  the  assigned  pay  range  but  could  not,  because 
of  local  labor  market  conditions,  hire  physical  plant  em- 
ployees —  all  male  —  at  the  assigned  pay.  So  it  upped  the 
beginning  pay  for  physical  plant  jobs,  paying  more  to  men 
hired  into  those  positions  than  to  women  hired  into  the 
clerical  positions  at  the  same  grade. 

The  female  clerical  workers  sued,  arguing  that  the  univer- 
sity's practice  merely  continued  the  long  history  of  sex 
discrimination  in  the  local  job  market.  The  federal  court  of 
appeals  in  effect  anticipated  the  Supreme  Court's  Gunther 
holding  by  saying,  "[W]e  need  not  resolve  the  conflict  pre- 
sented over  the  interpretation  of  the  Bennett  Amendment 
for  we  are  convinced  that,  apart  from  the  Bennett  Amend- 
ment, appellants  failed  to  make  out  a  prima  facie  case."27 
The  court  thus  treated  the  case  as  if  the  Bennett  Amendment 
allowed  the  plaintiffs  to  proceed  with  their  action,  as  under 
Gunther  they  now  would,  but  then  held  that  their  argument 
—  that  the  university  illegally  perpetuated  past  discrimina- 
tion —  "misconstrues  the  purposes  of  Title  VII."  The  court 
said  (a)  that  because  all  jobs  were  open  to  both  sexes, 
women  had  an  equal  opportunity  to  get  the  higher-paid 
physical  plant  jobs;  and  (b)  that  to  pay  those  jobs  more,  on 
the  basis  of  the  local  labor  market,  was  not  unlawful  sex 
discrimination. 

We  may  see  from  this  decision  one  tack  that  federal 
courts,  in  handling  cases  after  Gunther,  may  take.  The 
Gunther  decision  says  that  the  Bennett  Amendment  makes 
the  defenses  available  to  an  employer  under  the  EPA  equally 
available  in  a  sex-based  pay-discrimination  case  under  Title 
VII.  Those  defenses  provide  that  unequal  pay  for  equal 
work  is  permissible  and  lawful  if  it  results  from  a  seniority 
system,  a  merit  system,  a  system  that  measures  earnings  by 
quantity  or  quality  of  production,  or  a  differential  based  on 
any  other  factor  other  than  sex.  Quite  conceivably,  a  post- 
Gunther  court  that  was  deciding  the  Christensen  case  might 
hold  that  pegging  pay  to  the  pay  of  comparable  jobs  in  the 
local  labor  market,  where  those  jobs  are  open  by  the  em- 
ployer to  both  women  and  men,  is  the  result  of  a  "differential 
based  on  [a]  factor  other  than  sex." 


24  631  f-  2d  l094(3dCir    19X0). 

25  Id.  at  1096-97. 


26.563  F.2d  at  353  (8th  Cir.  1977). 
27.  Id.  at  355. 
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In  a  second  case.  Lemons  v.  Denver}*  the  employer  had 
set  the  pay  for  all  city  jobs  at  the  same  rate  paid  for  similar 
jobs  in  the  community.  This  plan  put  the  salary  of  the 
plaintiff  nurses  equal  to  the  pay  for  other  nurses  in  the 
community.  The  nurses  argued  that  nurses  were  historically 
underpaid  and  that  the  city  was  perpetuating  that  discrimina- 
tion —  a  claim  very  similar  to  that  made  by  the  female 
clerical  workers  in  Christensen. 

The  court  rejected  their  argument.  The  first  basis  for 
rejection  was  the  traditional  interpretation  of  the  Bennett 
Amendment,  in  that  the  nurses  were  not  claiming  equal  pay 
for  equal  work;  and  since  they  were  not,  they  could  not 
maintain  their  action  under  Title  VII.  Second,  the  court 
said  that  Title  VII  does  not  encompass  the  type  of  claim 
presented;  it  is  designed  to  provide  equal  opportunity.  The 
lower  court  has  found  that  "the  City  draws  no  distinction 
between  male  and  female  employees";  and  therefore  Title 
VII  was  not  violated. 

The  court  said  that  the  nurses  were  "not  seeking  equality 
of  opportunity  in  their  skills  as  contemplated  by  Title  VII,. . . 
but  instead  would  cross  job  description  lines  into  areas  of 
entirely  different  skills.  This  would  be  a  whole  new  world 
for  the  courts,  and  until  some  better  signal  from  Congress  is 
received  we  cannot  venture  into  it."29  Perhaps  that  "better 
signal"  came  from  the  Supreme  Court,  not  Congress,  in  the 
Gunther  case.  Gunther  is  different  from  Lemons  in  that  the 
skills  used  by  the  female  jail  guards  were  similar  to  those 
used  by  the  male  guards,  whereas  nurses  were  seeking  to 
have  their  jobs  compared  with  a  whole  range  of  jobs,  many 
involving  totally  different  skills.  But  the  Supreme  Court 
allowed  the  Gunther  plaintiffs  to  proceed  even  though  the 
effort  and  responsibility  involved  in  their  job  had  been 
found  to  be  substantially  different  from  the  effort  and 
responsibility  involved  in  the  male  jobs.  The  fact  that  differ- 
ent skills  were  involved  would  seem  to  be  of  insignificant 
consequence. 

A  more  significant  difference  between  this  case  and 
Gunther  —  which  also  distinguishes  it  from  Christensen  — 
is  that  the  employer  here  did  not  base  the  wage  difference 
on,  or  depart  from,  an  analysis  of  the  jobs  conducted  to 
determine  their  relative  value  and  to  assign  pay  ranges. 
Rather,  it  tied  pay  to  the  community  scale.  The  effect  on  the 
plaintiffs  is  the  same.  They,  women  as  a  group,  were  paid 
less  than  another  group  composed  largely  or  entirely  of 
men.  But  the  difference  to  the  employer  may  be  critical.  To 
vary  from  a  pay  scale  produced  by  comprehensive  study 
was  evidence  of  discrimination  in  Gunther  and  could  be 
considered  such  in  another  case  like  Christensen.  Lemons 
contained  no  such  variance  because  there  was  no  study. 

Such  a  technical  difference  should  not  be  a  matter  on 
which  the  fate  of  the  plaintiffs  in  a  particular  case  should 


28.  620F.2d228(IOthCir.  1980), 

29.  Id.  at  229. 


.  denied.  101  S.  Ct.  244. 


hang.  But  at  this  stage  in  the  development  of  the  law,  it 
appears  to  be. 

A  Look  Ahead 

The  employer  with  the  most  to  fear  from  the  Gunther 
decision  is  one  who  (a)  conducted  a  study  of  the  jobs  in  his 
work  force  that  in  effect  compared  one  job  or  group  of  jobs 
with  another,  and  then  (b)  decided  to  set  pay  scales  that 
differ  from  what  the  study  indicated,  to  the  detriment  of 
women.  In  Gunther,  that  difference  was  found  to  be  direct 
evidence  of  intentional  sex  discrimination.  In  Westinghouse, 
the  evidence  was  less  direct;  what  was  clear  in  that  case  was 
that  the  salaries  of  men  and  women  had  at  one  time  been 
intentionally  different,  and  the  question  was  whether  that 
difference  had  been  overcome. 

Many  employers  will  have  conducted  no  such  study.  But 
most  of  them  will  have  jobs  dominated  by  women  and  jobs 
dominated  by  men,  and  usually  the  jobs  dominated  by  men 
will  be  paid  more.  The  potential  for  liability  for  those  j 
employers  is  less  clear.  If  the  courts  follow  the  implication  in 
Gunther  and  require  some  direct  evidence  of  intentional 
discrimination,  it  is  not  clear  what  form  such  evidence 
might  take.  One  reason  that  the  law  under  Title  VII  was 
expanded  to  include  the  discriminatory  effects  of  employ- 
ment actions  as  well  as  the  original  discriminatory  intent 
was  the  difficulty  of  eliciting  direct  evidence  of  intentional 
discrimination.  While  one  obvious  effect  of  employment 
practices  throughout  the  country  is  that  women  are  paid  less 
than  men,  Gunther  does  not  appear  to  spread  the  potential 
for  liability  to  this  effect  but  is  limited  to  instances  of 
manifest  discriminatory  intent. 

Employers'  Responses 

It's  Not  My  Fault.  To  charges  that  they  have  intentionally 
discriminated  on  the  basis  of  sex  in  denying  comparable  pay 
for  comparable  worth  injobs  held  predominately  by  women, 
a  likely  employer's  response  will  rest  on  the  following  ideas. 

First,  an  employer  pays  the  least  he  is  obliged  to  pay  in 
order  to  get  and  hold  qualified  employees.  If  the  labor 
market  requires  that  he  pay  $3,000  a  year  more  to  get  a 
competent  tree  trimmer  than  to  get  a  nurse,  he  will  either 
pay  more  or  go  without  the  tree  trimmer. 

Second,  Title  VII  already  requires  employers  to  give 
equal  opportunity  for  employment  regardless  of  sex.  If 
secretaries  earn  less  than  tree  trimmers,  any  woman  is  eligible 
to  become  a  tree  trimmer.  If  she  qualifies  for  the  job,  judged 
against  the  same  criteria  as  men  are  judged,  she  can  get  the 
higher  pay  without  upsetting  the  employer's  entire-pay  plan 
apple  cart.  This  is  the  very  ground  of  the  Christensen  holding. 

In  essence,  then,  the  employer  will  say:  It's  not  my  fault. 
In  legal  terms,  following  the  Gunther  decision,  the  argument 
is  that  women  are  paid  less  as  a  group  injobs  in  which  they 
predominate  because  of  a  "factor  other  than  sex."  That,  it     ' 
will  be  remembered,  is  justification  for  an  exception  to  the 


EPA's  requirement  of  equal  pay  for  equal  work,  incorpo- 
rated into  Title  VII  by  the  Bennett  Amendment. 

Who  Says  So?  A  second  response  likely  from  employers 
arises  from  the  difficulty  of  comparing  jobs.  Under  the 
EPA,  the  courts  are  required  only  to  decide  whether  the  jobs 
compared  are  "substantially  equal."  The  functions  of  jobs 
being  compared  are  laid  side  by  side,  and  the  differences  are 
weighed  against  the  similarities.  No  expert  reading  is  neces- 
sary. The  comparison  involves  merely  the  common  sense 
question  of  whether  the  jobs  are  really  pretty  much  the 
same.  But  in  new  cases  that  will  now  surely  arise  under  Title 
VII.  the  job  will  be  more  difficult. 

As  the  court  in  Lemons  said,  to  "cross  job  description 
lines  into  areas  of  entirely  different  skills"  would  be  "a  whole 
new  world  for  the  courts  . .  .  ."  It  is  not  for  specialists  in  job 
analysis.  As  explained  above,  exactly  such  an  analysis  that 
tried  to  compare  dissimilar  jobs  was  done  by  Westinghouse 
in  the  late  1930s.  Job  analysis  is  an  attempt  to  classify  and 
assign  pay  to  jobs  objectively.  Its  purposes  are  ( 1 )  to  achieve 
internal  equity— that  is,  to  insure  that  within  an  employer's 
work  force  the  relative  salary  differences  between  jobs  reflect 
differences  between  the  jobs;  and  (2)  to  achieve  external 
equity  —  that  is,  to  arrange  pay  designations  so  that  the 
employer's  salaries  are  not  so  high  compared  with  the  labor 
market  that  he  cannot  reasonably  pay  them  and  not  so  low 
as  to  foreclose  his  attracting  competent  employees. 

The  systems  of  job  analysis  in  vogue  today  resemble  the 
one  briefly  described  in  the  Westinghouse  opinion: 

The  1939  manual  explains  that  the  company  first  "point- 
rated"  all  of  its  jobs  taking  into  account  the  knowledge 
and  training  required,  and  the  specific  demands  and 
responsibilities  of  the  job.  It  then  assigned  each  job  a 
numerical  value,  based  on  an  evaluation  of  these  three 
factors.  Next  each  job  was  assigned  a  "grade"  based  on 
its  point  rating  and  "keysheets"  were  developed  which 
set  forth  the  hourly  wage  for  jobs  at  each  labor  grade.'" 

Today's  systems  are  usually  more  sophisticated.  They 
begin  with  job  descriptions,  developed  in  most  cases  by 
asking  employees  what  they  do.  Once  the  descriptions  are 
put  into  uniform  style,  they  are  graded  according  to  the 
following  factors:  knowledge  required,  supervisory  controls, 
guideline  controls,  complexity,  scope  and  effect,  personal 
contacts,  purpose  of  the  contacts,  physical  demands,  and 
work  environment.  The  grading  may  be  by  high-medium- 
low  rankings,  on  a  1 0-point  scale,  or  by  some  similar  device. 
Once  graded,  point  scores  are  assigned.  This  step  is  a  highly 
subjective  process  in  which  the  analyst  may  decide,  for 
instance,  that  a  relatively  low  score  on  knowledge  required 
has  greater  weight  (deserves  more  points)  than  a  relatively 
high  score  on  personal  contacts.  The  total  job  score  is  the 
sum  of  the  totals  for  each  factor.  Jobs  with  similar  scores  are 
grouped  together  into  a  salary  class.  The  final  steps  are  to 
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compare  the  jobs  in  particular  salary  classes  with  the  jobs  in 
similar  salary  classes  in  the  external  labor  market  and  to  set 
equitable  salaries. 

When  jobs  held  predominately  by  women  in  an  employer's 
work  force  score  consistently  lower  than  jobs  held  predomi- 
nately by  men,  the  proponents  of  pay  based  on  comparable 
worth  can  argue  that  the  analysis  was  inherently  biased.  The 
level  of  subjectivity  is  clear  —  especially  in  grading  jobs  on 
the  various  factors  like  knowledge,  complexity,  etc.,  and  in 
assigning  the  point  scores  to  the  various  grades  under  each 
factor.  Further,  the  final  step  of  comparing  the  salaries  for 
the  graded  jobs  with  the  salaries  for  the  same  jobs  in  the 
local  labor  market  in  effect  perpetuates  any  discrimination 
associated  with  these  jobs.  That  was  essentially  the  effect  in 
Christensen,  in  which  the  employer  had  tried  to  skip  this 
comparison  with  salaries  in  the  labor  market,  but  was  forced 
to  make  it  in  hiring  physical  plant  employees. 

Employers,  on  the  other  hand,  can  use  similar  arguments 
to  point  out  the  inherent  unreliability  of  such  schemes  for 
rating  jobs.  When  an  analysis  shows  that  the  values  of  a 
secretarial  job  and  a  maintenance  worker's  job  are  equal, 
the  employer  has  some  justification  in  replying:  Who  says 
so?  The  market,  he  maintains,  understands  and  rates  the 
value  of  a  job  better  than  this  rating  scheme.  Furthermore, 
he  says,  what  difference  does  it  make  if  intrinsically  different 
jobs  have  the  same  "value"?  Nutritionally,  oranges  and 
tomatoes  have  about  the  same  food  value,  but  they  sell  for 
different  prices.  The  jobs  involved  are  simply  not  amenable 
to  objective  comparison.  For  this  reason  many  employers 
that  use  systems  of  job  analysis  apply  them  only  to  jobs 
within  particular  groups.  Office  jobs  are  scored  against  one 
another  and  physical  plants  jobs  against  one  another,  but 
the  systems  are  not  designed  to  accommodate  comparison 
across  such  divisions. 

Nonetheless,  if  the  comparable-worth  argument  is  to 
hold  the  day,  it  is  exactly  this  sort  of  cross-division  compari- 
son that  will  have  to  be  made. 


Who  Will  Do  the  Analysis? 

In  the  two  cases  thus  far  in  which  the  comparable-worth 
concept  has  survived,  Gunther  and  Westinghouse,  the  em- 
ployer had  itself  done  an  analysis  to  establish  the  "worth"  of 
the  jobs  involved  and  to  establish  salaries.  In  Gunther,  the 
successful  claim  rested  on  the  proposition  that  the  employer 
had  followed  the  study's  recommendation  for  the  male  jobs 
but  had  set  salaries  far  below  the  recommendation  for  the 
female  jobs.  In  Westinghouse,  the  claim  was  that,  despite 
the  scores,  the  admittedly  discriminatory  salary — setting  of 
a  bygone  era  had  been  continued  to  the  present  day. 

A  specter  that  haunts  employers  is  that  the  Equal  Employ- 
ment Opportunity  Commission,  the  enforcement  agency 
created  by  Title  VII,  will  charge  into  his  workplace,  conduct 
its  own  analysis,  and  demand  salary  adjustments  accordingly 
—  or  else  that  an  analyst  hired  by  plaintiffs  will  do  it.  The 
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Supreme  Court  in  Gunther  went  to  some  length  to  point  out 
that  that  case  did  not  involve  a  prospect  so  gloomy  from  the 
employer's  standpoint.  Since  the  Court  found  evidence  that 
intentional  discrimination  had  occurred  in  the  employer's 
failure  to  implement  its  own  study  equitably  with  respect  to 
both  sexes,  the  question  arises  whether  employers  will  be 
discouraged  from  conducting  this  type  of  study,  which 
— inherently  inaccurate  as  it  is  —  represents  a  commendable 
effort  on  the  employer's  part  to  regularize  and  make  objective 
the  frustrating  business  of  setting  pay.  Such  discouragement 
would  not  seem  a  desirable  result. 

The  High  Cost  of  a  Remedy 

If  during  the  next  few  years  the  courts  accept  the  concept 
that  liability  may  be  found  under  Title  VII  where  jobs  held 
predominately  by  women  are  paid  less  than  jobs  held  predomi- 
nantly by  men  even  though  those  jobs  may  somehow  be 
demonstrated  to  be  comparable  in  worth  to  the  employer, 
they  will  have  to  face  up  to  the  tremendous  cost  that  solving 
problem  will  entail.  To  bring  the  typical  female  worker's 
salary  into  parity  with  the  typical  male's  will  be  very 
expensive. 

In  a  strike  in  California,  the  city  of  San  Jose  reached  a 
settlement  with  its  employees'  union  over  the  issue  of  com- 
parable worth.  The  accord  will  cost  the  city  —  with  a  work 
force  of  4,000  —  nearly  $5  million  in  the  first  two  years,  with 
about  $1.5  million  going  for  pay  raises  for  women.  And  in 
the  years  to  follow,  these  higher  wages  for  women  will 
continue  to  cost  money. 

Conclusion 

A  new  round  has  started  in  the  fight  against  job  discrimina- 
tion. With  the  decision  in  County  of  Washington  v.  Gunther, 
the  Supreme  Court  opened  the  door  to  the  comparable- 
worth  theory  of  liability  under  Title  VII  of  the  Civil  Rights 
Act  of  1964.  That  argument  rests  on  the  concentration  of 
female  workers  into  largely  segregated  and  low-paying  jobs, 
and  it  designates  sex  discrimination  as  the  reason  for  the 
low  pay. 

Until  Gunther,  is  was  commonly  held  that  women  who 
claimed  sex  discrimination  in  pay  could  not  recover,  because 
of  the  Bennett  Amendment  to  Title  VII,  unless  they  could 
show  that  they  were  denied  equal  pay  for  equal  work,  the 
standard  for  liability  under  the  Equal  Pay  Act  of  1963.  The 
Supreme  Court  struck  down  that  interpretation,  saying  that 
the  Bennett  Amendment  merely  incorporates  the  four  accept- 


able defenses  of  an  employer  to  an  EPA  suit  into  Title  VII. 
The  only  defense  contained  in  the  EPA  and  not  in  Title  VII 
is  that  the  difference  in  pay  is  based  on  some  "other  factor 
other  than  sex,"  a  concept  merely  implied  in  Title  VII. 

Therefore,  where  there  is  "direct  evidence"  of  sex  discrimi- 
nation in  pay,  an  employee  may  make  a  Title  VII  claim 
without  showing  unequal  pay  for  equal  work.  While  the 
Supreme  Court  stated  that  it  was  not  replacing  the  equal- 
work  standard  with  a  comparable-worth  standard,  its  deci- 
sion did  rest  in  part  on  the  finding  of  "direct  evidence"  that 
the  female  plaintiffs  in  Gunther  were  paid  less  than  "the 
worth  of  their  jobs  warranted." 

In  most  of  the  cases  decided  before  Gunther,  the  Bennett 
Amendment,  as  then  interpreted,  provided  an  insurmount- 
able block  to  the  plaintiffs.  But  in  a  few  the  courts  decided 
the  matter  without  resorting  to  that  restriction  on  Title  VII. 
In  finding  against  the  plaintiffs,  these  courts  reasoned  that 
(a)  the  market  rate  for  jobs  is  not  a  particular  employer's 
responsibility  or  his  fault,  and  (b)  the  higher-paying  jobs  are 
open  to  women  who  are  dissatisfied  with  the  salaries  in  their 
traditionally  female  jobs.  When  faced  with  comparable- 
worth  suits  after  Gunther,  employers  will  probably  argue 
that  the  salary  differences  are  not  their  fault:  first,  for  the 
very  reasoning  of  these  older  cases  —  that  dissatisfied  women 
are  free  to  change  jobs;  and  second,  because  wages  are  so 
intricately  bound  up  with  the  price  that  labor  commands  in 
the  local  labor  market.  Because  wages  are  set  consonant 
with  the  market,  the  depression  of  women's  wages,  it  may  be 
argued,  is  due  to  a  "factor  other  than  sex." 

To  succeed  throughout  the  economy,  the  comparable- 
worth  movement  necessarily  depends  on  comparisons  of 
dissimilar  jobs  to  determine  their  worth.  Employers  faced  in 
court  contests  with  such  comparisons  will  respond  that  the 
analyses  are  necessarily  imprecise  and  unreliable  and  that 
comparing  of  dissimilar  jobs  on  subjective  grounds  cannot 
produce  dependable  results. 

The  Gunther  case  merely  opened  the  door  to  a  thorough 
new  judicial  consideration  of  an  issue  very  important  to  the 
women's  movement.  By  its  own  terms  it  does  not  "decide 
the  precise  contours  of  lawsuits  challenging  sex  discrimina- 
tion in  compensation  under  Title  VII."  That  job  will  be  left 
to  the  lower  federal  courts.  If  comparable-worth  plaintiffs 
succeed  there,  and  the  Supreme  Court  some  years  from  now 
upholds  the  court  orders  that  result,  employers  face  a  great 
expense  in  paying  "comparable"  wages  to  women  whose 
jobs  have  been  traditionally  undervalued  compared  with 
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North  Carolina  has  a  reputation  for  its  willingness  to 
try  new  approaches  to  educational  problems.  This  time  it 
responded  with  the  Science  and  Math  School,  authorized 
by  the  General  Assembly  in  1978  with  the  encouragement 
of  Governor  James  B.  Hunt.  The  school  was  to  have  two 
primary  purposes:  to  provide  an  exceptional  education  to 
a  sample  of  the  state's  brightest  and  most  promising  eleventh 
and  twelfth  graders  who  have  a  special  interest  in  math  or 
science;  and  second,  to  work  with  the  state's  public  school 
system  by  developing  better  ways  to  teach  math  and  science 
and  by  conducting  summer  courses  for  public  school  teach- 
ers in  a  variety  of  subjects. 

The  school  carried  out  an  extensive  statewide  search  for 
talented,  mature  students  who  have  a  strong  aptitude  and 
interest  in  science  and  mathematics.  The  first  two  classes 
(300  students)  were  selected  from  over  1,500  applicants, 
and  they  represent  all  ethnic,  geographic,  and  economic 
backgrounds.  Enrollment  will  ultimately  reach  approxi- 
mately 600.  No  tuition  or  room  and  board  fees  are 
charged,  but  eventually  a  limited  number  of  out-of-state 
students  (up  to  15  per  cent)  will  be  admitted  who  will  be 
charged  fees. 

On  May  30,  the  school  held  closing  exercise  for  its  first 
year.  Now  seems  to  be  a  good  time  to  look  back  to  see  how 
well  NCSSM  has  moved  toward  meeting  its  own  goals 
and  the  state's  long-term  expectations  of  it. 


The  First  Class 

Selected  from  over  900  applicants,  the  first  class  was  50 
per  cent  male,  50  per  cent  female,  and  24  per  cent  minority 
(blacks  and  native  Americans).  The  students  were  from  all 
economic  and  educational  backgrounds  and  from  63  of 
North  Carolina's  100  counties.  They  viewed  themselves  as 
pioneers  from  the  beginning,  and  this  attitude  seemed  to 
help  them  rise  above  homesickness  and  the  inconveniences 
caused  by  renovations  in  progress. 

Ninety-five  per  cent  of  the  original  student  group  re- 
mained at  the  school  for  the  entire  year.  Those  few  who 
left  believed  that  their  personal  goals  could  be  better  met 
in  other  settings.  Most  students  did  more  than  one  year's 
work  in  advanced  classes  they  elected  art  and  or  music; 
took  part  in  athletics;  formed  and  participated  in  clubs; 
organized  and  wrote  the  constitution  for  a  student  govern- 
ment; worked  on  a  newspaper,  and  a  yearbook;  and  held  a 
prom. 

Their  most  difficult  task,  almost  universally,  was  man- 
aging time.  Most  were  accustomed  to  earning  high  marks 
with  little  effort,  or  perhaps  with  one  spurt  of  energy  for  an 
f  advanced  class.  At  NCSSM  they  juggled  six  or  seven 
demanding  courses  each  day,  five  hours  of  work-service 
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and  three  hours  of  community  service  each  week,  and  the 
new-found  pleasures  of  living  with  150  friends  who  had  as 
many  ideas  as  they  did.  They  told  us  they  were  pleased  to 
be  at  NCSSM. 

Even  before  the  homesickness  faded,  students  were  ex- 
pressing their  feelings  that  their  bonds  had  been  burst,  that 
the  horizon  had  lifted,  and  that  life  had  a  new  perspective. 
They  delighted  in  many  things,  notably  each  other's  ac- 
complishments, and  were  supportive  rather  than  competi- 
tive. 


Academic  Program 

Right  from  the  start,  the  School  of  Science  and  Mathe- 
matics established  a  challenging  curriculum.  It  was  de- 
signed to  be  flexible  enough  to  meet  the  needs  of  gifted 
students  who  come  from  a  variety  of  backgrounds  but 
share  interest  and  ability  in  science  and  mathematics.  It 
was  also  designed  to  be  comprehensive  —  to  enable  these 
young  people  to  experience  variety.  Last  year  the  academic 
program  included: 

—  six    levels   of  mathematics,    including  two   levels   of 
Advanced  Placement  Calculus  (college  level) 

—  computer  training 

—  three  sciences:  Physics,  Chemistry,  Biology,  each  with 
two  levels,  including  Advanced  Placement 

—  four   foreign    languages:    French,    Spanish,   German, 
Latin 

—  American  History  and  Literature 

—  English,  with  emphasis  on  writing 

—  Art  and  Music,  both  electives 

For  198 1-82  a  number  of  other  electives  are  offered  in  all 
disciplines. 

Course  offerings  have  been  designed  to  provide  both 
depth  and  breadth  in  the  instructional  program.  Advanced 
studies  are  available  in  all  major  academic  disciplines 
represented  in  the  curriculum,  with  particularly  varied 
and  advanced  choices  available  in  mathematics  and  the 
,  sciences. 

The  first  consideration  in  building  each  student's  course 
of  study  is  to  ensure  a  thorough  grounding  in  mathemati- 
cal skills  and  concepts  and  in  verbal  skills  including  writ- 
ing. Students  are  then  urged  to  select  an  advanced  sequence 
in  at  least  one  subject  and  also  to  sample  several  areas  of 
study  through  electives.  The  objective  is  to  encourage 
students  to  learn  enough  about  a  variety  of  academic 
disciplines,  both  within  and  outside  the  sciences,  so  that 
they  are  able  to  make  informed  choices  among  courses  of 
study  at  college. 

Each  student  has  ample  opportunity  to  discuss  his  or 
her  course  choices  with  the  faculty  who  teach  the  courses 
and  with  the  guidance  counselor  and  the  academic  dean, 
who  together  ensure  the  appropriateness  of  each  student's 
program.  Consideration  is  given  to  the  student's  academic 
background,  interest,  and  ability,  to  his  or  her  personal 
growth,  and  to  issues  of  college  admissions.  College  guid- 
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ance,  through  the  guidance  counselor's  office,  is  thus  inte- 
grated closely  with  academic  guidance.  Each  student's  pro- 
gram must  have  final  approval  from  the  academic  dean. 

Independent  study  projects  are  developed  directly  and 
approved  by  the  faculty  in  the  area  to  be  studied.  Mentor 
relationships  with  faculty  or  other  professional  personnel 
in  neighboring  university,  colleges,  museums,  institutes, 
laboratories,  or  industries  are  developed  by  and  with  the 
supervision  of  a  school  faculty  member. 


The  Faculty 

Thirteen  full-time  and  two  part-time  teachers  were 
chosen  from  among  hundreds  of  applicants  to  teach  at 
NCSSM.  If,  as  Tom  Bradshaw  suggests  in  his  column  in 
The  Charlotte  News  on  May  23,  1980,  "excellence  is  con- 
tagious," it  is  from  their  association  with  these  remarkable 
teachers  that  the  students  receive  their  most  challenging 
stimulation. 

All  of  the  faculty  were  formerly  employed  in  North 
Carolina,  some  on  the  university  level.  All  have  master's 
degrees,  and  seven  hold  doctorates  in  their  subject  field.  In 
addition  to  teaching,  they  also  participate  in  such  assign- 
ments as  weekly  evening  tutorials,  social  and  recreational 
activities,  workshop  instruction  during  the  summer  and 
the  school  year  for  teachers  throughout  North  Carolina, 
and  advising  and  assisting  students.  Instructors  are  paid 
the  state  teacher's  salary  scale,  but  their  salaries  are  supple- 
mented from  private  funds  in  recognition  of  their  commit- 
ment and  qualifications. 


admission.  While  they  were  taught  to  soar  mentally,  they 
were  also  encouraged  to  keep  their  feet  firmly  rooted  in 
reality.  Two  programs  in  particular  reminded  them  that 
with  their  gifts  came  responsibility  and  allowed  them  to 
associate  with  adults  who  had  accepted  responsibility. 
Virtually  all  students  spent  three  hours  each  week  in  com- 
munity service,  working  with  citizens  of  all  ages  and  learn- 
ing to  share  their  talents.  Examples  of  the  more  than  forty 
tasks  they  undertook  are:  tutoring  in  elementary  schools, 
aiding  at  local  museums  and  libraries,  assisting  in  the 
Veterans  Hospital,  supervising  after-school  recreation 
programs,  reading  to  the  blind,  and  working  in  the  Salva- 
tion Army  Thrift  Store.  An  award  ceremony  in  May  for 
students  and  their  community  sponsors  brought  enthusi- 
astic expressions  of  mutual  admiration. 

Students  also  took  part  in  a  work/ service  program  that 
required  five  hours  of  work  each  week  on  campus  —  not 
only  to  reduce  costs  but  also  to  increase  their  opportunities 
to  work  with  adults.  The  jobs  were  assigned  on  a  rotating 
basis.  They  included  housekeeping  chores  like  cleaning  in 
the  residence  halls,  washing  dishes,  serving  in  the  cafeteria, 
and  maintaining  and  repairing  the  plant  and  equipment. 
Students  also  worked  on  the  grounds  and  in  school  offices, 
typing,  filing,  and  delivering  interoffice  mail. 

These  programs  also  helped  the  administration  in  its 
task  of  strengthening  the  values  that  students  had  been 
taught  at  home.  Sharing,  cooperation,  and  responsibility 
were  reinforced  daily.  Convenient  access  to  religious  activ- 
ities and  services  off-campus  and  both  formal  and  informal 
discussions  of  ethics  on-campus  were  a  part  of  life  at 
NCSSM. 


Daily  Activities  Varied 

Classes  began  during  the  first  year  at  7:45  a.m.  and 
continued  as  late  as  4:40,  with  independent  study  projects 
used  to  augment  classroom  work.  Alternate  Saturdays 
were  set  aside  for  skill-building  courses  like  time  manage- 
ment, study  skills,  problem-solving,  and  communication; 
for  a  college  advising  program;  and  for  lectures  and  semi- 
nars on  interdisciplinary  topics. 

The  mentor  program,  established  this  year,  permitted 
students  to  work  with  area  university  scientists.  This  very 
rewarding  program  will  be  expanded  next  year  to  include 
other  university  and  corporate  research  laboratories  in  the 
Triangle  area.  Evening  lectures  and  special  seminars  are  a 
frequent  addition  to  the  academic  program.  Computers 
are  available  from  8:00  a.m.  to  10:00  p.m.,  seven  days 
each  week. 


A  Practical  Perspective 

Students  at  the  school  last  year  thought  of  themselves  as 
special  only  in  their  good  fortune  at  being  selected  for 


Resident  Advisers 

Much  of  the  responsibility  for  students'  daily  well-being 
and  for  strengthening  their  positive  behavior  rested  with 
the  school's  resident  advisers.  These  young  adults,  all  col- 
lege graduates,  monitored  activities  and  ensured  that  rules 
were  observed.  Each  resident  adviser  also  had  responsi- 
bility for  coordinating  a  student  program,  such  as  the 
work  and  community  service  programs,  publications, 
clubs,  and  athletic  activities. 

These  diplomatic  young  adults  were  in  a  position  to 
guide  students  in  decisions,  to  influence  their  direction, 
and  to  point  out  infringements  of  rules  or  the  rights  of 
others. 


Outreach 

Collaboration  with  teachers  statewide  through  a  series 
of  summer  workshops,  exchange  visits,  and  meetings  is 
one  of  the  most  mutually  rewarding  facets  of  the  NCSSM 
program.  This  sharing  and  the  sustaining  enthusiasm  it 
generates  began  at  a  workshop  headed  by  distinguished  ' 
lecturers  that  was  held  on  October  10-11,  1980.  During  the 


summer  of  1981,  two  microcomputer  workshops  were 
scheduled.  Members  of  the  faculty,  in  cooperation  with 
the  North  Carolina  Department  of  Public  Instruction, 
explored  the  uses  of  microcomputers  in  teaching  mathe- 
matics, science,  and  computer  programming.  All  North 
Carolina  science  and  mathematics  teachers  in  grades  7-12 
received  notice  of  the  program,  and  150  participants  were 
selected  from  the  nearly  300  applicants. 

Future  programs  may  include  such  topics  as  laboratory 
techniques  for  advanced  Chemistry,  Physics,  and  Biology; 
in-depth  experiences  in  special  topics  in  science;  tech- 
niques in  teaching  mathematics  to  gifted  high  school  stu- 
dents; and  further  work  on  using  computers  in  the  class- 
room. 


The  Location 

The  former  Watts  Hospital  site  in  Durham,  an  $8  mil- 
lion gift  of  27  acres  and  15  buildings  from  the  people  of 
Durham  County,  proved  to  be  a  wise  choice  for  the 
school's  location.  Existing  facilities  were  adaptable  to  the 
school's  needs.  For  the  first  year  the  improvements  in- 
cluded only  modest  remodeling  and  touch-up  painting.  By 
September  of  1981,  four  dormitories  had  been  renovated, 
two  for  girls,  two  for  boys.  Most  of  the  former  patient 
rooms  comfortably  accommodate  two  students.  The 
kitchen  area,  while  in  need  of  remodeling,  is  generous  and 
will  serve  for  a  student  population  of  over  600;  however, 
dining  space  is  at  a  minimum  and  walls  will  have  to  be 
removed  this  year  to  provide  seating  for  300-400.  Food 
service  during  the  first  year  was  contracted.  The  school  is 
now  exploring  the  possibility  of  participating  in  the  Federal 
Lunch  Program. 

With  athletic  facilities  not  yet  developed  on-campus, 
the  school's  athletic  program  was  made  feasible  by  com- 
munity cooperation.  Use  of  local  parks,  a  city  recreation 
department  gym,  a  track  at  a  nearby  independent  school, 
and  a  basketball  court  at  a  neighboring  public  school 
made  available  for  a  small  rental  fee  meant  that  students 
could  take  part  in  intramural  and  interscholastic  athletics. 

The  future  calls  for  further  renovation  as  the  school 
prepares  for  an  increased  enrollment.  The  facilities,  when 
remodeled,  will  accommodate  400  students  without  new 
construction. 

Other  important  benefits  have  accrued  from  the  school's 
location  in  the  Research  Triangle  area.  It  affords  many 
opportunities  not  available  to  nonresidential  schools. 
Evening  and  weekend  events  can  be  scheduled  that  feature 
visiting  artists,  scientists,  and  other  scholars,  and  the  stu- 
dents have  ready  access  to  the  school's  laboratories,  com- 
puters, libraries,  and  teachers  for  many  hours  beyond  the 
usual  school  day.  Local  specialists  and  neighbors  volun- 
teered as  host  families,  as  speakers,  and  as  mentors.  The 
support  and  interest  that  the  Triangle  area  has  shown  are 
outstanding,  and  the  entire  state  will  benefit  as  students 
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return  to  their  home  communities  understanding  the  dif- 
ference a  volunteer  can  make. 


Admission 

In  September  1981  the  student  body  totaled  300  juniors 
and  seniors  from  78  of  North  Carolina's  100  counties. 
These  students  are  only  a  sample  of  the  state's  gifted  young 
people.  They  have  been  selected  from  among  hundreds  of 
nominees  through  a  rigorous  admissions  process  that  in- 
cluded tests,  recommendations,  reports  from  home  schools, 
essays,  interviews,  and  a  visit  to  campus.  Beyond  their 
aptitude  for  math  and  science,  these  young  people  have 
also  shown  an  interest  in  a  broad  range  of  other  subjects 
and  activities  and  the  maturity  to  thrive  away  from  home. 
The  accuracy  of  this  admissions  procedure  in  identifying 
potential  was  particularly  gratifying  during  the  first  year. 
The  same  criteria  were  used  in  the  second  admissions 
process  with  minor  modifications  and  refinements. 


Costly  But  Cost  Effective 

Start-up  costs  for  all  new  institutions  tend  to  be  high. 
The  cost  per  student  for  the  first  year  of  operation  ( 1 980- 
81)  of  NCSSM  with  a  student  body  of  only  150,  averaged 
$12,387.  This  included  board  and  room,  which  is  provided 
free  of  charge  to  North  Carolina  students.  For  the  second 
year  (1981-82)  with  an  enrollment  of  300,  the  estimated 
cost  per  student  is  $8,912.  In  the  third  year,  which  begins 
September  1982  with  an  anticipated  enrollment  of  400,  the 
cost  per  student  is  expected  to  be  $7,752.  The  annual 
average  cost  per  student,  barring  major  inflation,  should 
continue  to  decrease  until  a  cost-efficient  enrollment  of 
550  to  650  students  has  been  reached. 

The  $3.3  million  allocated  by  the  General  Assembly  for 
one  year  of  planning  (1979-80)  and  one  year  of  operation 
(1980-81)  have  been  supplemented  by  private  gifts  and 
pledges  from  individuals,  corporations,  and  foundations. 
To  date  $4  million  has  been  pledged  to  be  paid  over  a  five- 
year  period.  The  Threshold  Campaign  now  under  way 
seeks  $7  million  in  private  gifts  and  pledges  over  a  five- 
year  period. 

Recently  the  U.S.  Economic  Development  Administra- 
tion granted  $600,000  to  be  matched  by  private  funds  and 
to  be  used  to  convert  two  floors  of  the  science  wing  into 
biology  and  chemistry  laboratories. 


The  Future 

The  planning  that  is  essential  for  orderly  growth  is 
under  way.  The  300  students  this  fall  1 98 1  will  be  joined  by 
another  100  students  in  September  1982.  Existing  build- 
ings will  be  remodeled  to  accommodate  400,  but  in  order 
to  attain  the  critical  mass  of  500-650  required  for  the  most 
cost-effective  operation,  new  construction  will  be  needed. 
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If  North  Carolina  is  to  expand  its  high-technology  in- 
dustry and  increase  the  number  of  jobs  in  the  state,  the 
improvement  of  science  and  mathematics  education  at  the 
pre-college  level  is  essential.  The  North  Carolina  School 
of  Science  and  Mathematics  is  intended  to  be  a  catalyst  in 
attaining  that  improvement  and  in  helping  students  every- 
where to  achieve  and  to  assume  responsibility. 

The  school  as  a  catalyst  has  already  had  an  effect.  Many 
people  interested  in  educational  excellence  have  made 
themselves  known  to  NCSSM.  Last  year  educators  and 
officials  from  eight  foreign  countries  and  numerous  states, 
and  teachers  from  schools  all  over  North  Carolina  came  to 


visit.  Elementary  and  secondary  classes  ranging  in  size 
from  five  to  45  came  to  talk  with  students  and  watch  their 
activities,  and  graduate  students  from  area  universities 
explored  teaching  and  learning  techniques  with  faculty 
members  and  administrators. 

At  the  end  of  the  first  year,  all  associated  with  the  North 
Carolina  School  of  Science  and  Mathematics  believe  that 
their  original  estimates  of  the  school's  potential  for  leader- 
ship were  too  guarded.  Clearly,  with  the  continued  interest 
and  collaboration  of  citizens,  educators,  scientists,  corpo- 
rations, and  foundations  everywhere,  NCSSM  will  make 
an  important  contribution  to  teaching  and  learning. 


1981  North  Carolina 
School  Legislation 


The  most  extensive  (albeit  relatively  insignificant)  change 
was  the  recodification.  The  last  recodification  was  made  in 
1955.  In  1975  the  legislature  decided  to  investigate  the  possibil- 
ity of  revising  the  public  school  laws.  After  the  Commission 
to  Revise  the  Public  School  Laws  made  its  report  in  1979,  a 
bill  was  introduced  in  that  session  to  rewrite  Chapter  1 1 5  of 
the  General  Statutes.  The  bill  ran  into  trouble  in  the  House 
Education  Committee  because  it  contained  a  number  of 
controversial  changes.  A  substitute  bill  that  only  reorga- 
nized, consolidated,  and  eliminated  obsolete  sections  later 
passed  the  Senate  but  died  in  the  House  Education  Commit- 
tee. Ultimately  a  resolution  that  created  a  committee  to 
study  recodification  before  the  1981  session  was  adopted. 

This  session,  Ch.  423  (Ch.  refers  to  the  chapter  number  of 
the  ratified  act  in  the  1981  Session  Laws)  recodified  G.S. 
Chapter  115  as  a  new  Chapter  115C.  The  recodification 
makes  no  substantive  changes,  although  it  deletes  archaic 
language  and  makes  some  stylistic  alterations.  This  review 
of  1981  school  legislation  will  refer  to  the  public  school 
statutes  by  citing  the  new  statute  number  with  the  old 
number  in  parentheses. 


Appropriations 

Although  further  federal  budget  cuts  seem  imminent  for 
public  schools,  the  state  has  increased  its  support  by  over 
$60  million.  Its  public  school  appropriation  totals 
$1,446,430,063  for  1981-82  and  $1,506,895,651  for  1982-83. 
But  this  allocation  is  an  estimated  $32  million  short  of  what 
school  officials  requested  to  maintain  approved  teaching 
positions  and  to  buy  needed  supplies.  The  shortfall  is  expect- 
ed to  be  remedied  in  the  special  fall  session,  but  because 
hiring  is  done  well  in  advance,  some  school  officials  fear  the 
delay  may  result  in  the  loss  of  as  many  as  800  teaching 
positions.  As  it  is,  the  public  schools  expect  to  lose  over 


3,000  positions  because  of  federal  budget  cuts,  and  another 
824  teaching  positions  may  be  dropped  because  of  declining 
enrollments  (Raleigh  News  and  Observer,  June  25,  1981). 
But  the  appropriations  act  for  operations  (Ch.  859)  hedges 
against  further  teacher  losses  by  giving  top  priority  in  the 
use  of  state  funds  to  maintaining  the  statutory  class-size 
maximums:  26  pupils  in  kindergarten  through  grade  3,  33 
pupils  in  grades  4-8,  and  35  pupils  in  grades  9-12.  The  act 
also  authorizes  the  State  Board  of  Education  to  allow  a 
variance  of  up  to  three  more  pupils  per  class  in  kindergarten 
through  grade  3.  Governor  Hunt  specifically  cited  decreased 
class  sizes  as  an  important  element  of  his  proposed  budget, 
but  after  the  legislature  decided  not  to  fund  the  reduction, 
the  House  Committee  on  Education  killed  an  amendment 
that  would  have  reduced  the  student-teacher  ratio. 

The  largest  expansion  in  the  public  school  budget  was  a 
one-step  salary  increase  effective  January  1  of  each  year  of 
the  biennium  for  state-paid  school  teacher  aides,  clerical 
assistants,  custodians,  and  maintenance  supervisors.  In  an- 
other major  budget  expansion,  $5  million  was  appropriated 
for  the  198 1-82  fiscal  year  "to  provide  the  largest  percentage 
possible  of  the  total  energy  costs  of  the  public  schools." 

Over  $2  million  was  appropriated  to  provide  treatment 
and  education  programs  for  children  who  suffer  from  emotion- 
al, mental,  or  neurological  handicaps  accompanied  by  vio- 
lent or  assaultive  behavior.  The  appropriation  came  as  the 
state's  answer  to  a  recently  filed  class  action  suit  that  seeks 
proper  treatment  in  state  institutions  for  these  children.  The 
bulk  of  this  appropriation  will  go  to  provide  treatment  for 
members  of  the  class. 

The  sum  of  $25,000  was  reserved  to  implement  the  uni- 
form performance  standards  and  criteria  for  professional 
public  school  employees.  G.S.  115C-326  (G.S.  115-142.01) 
was  amended  to  delay  adoption  of  uniform  standards  and 
criteria  for  one  year  until  July  1 , 1 982,  in  order  to  test  model 
standards  and  criteria  in  up  to  24  local  school  administrative 
districts.  The  amendment  also  expresses  the  legislature's 
intent  that  "standards  and  criteria  utilized  in  the  initial 
programs  include  the  use  of  test  scores  as  one  of  many 
possible  measures  of  performance."  It  does  not  clearly  indi- 
cate whether  the  phrase  "test  scores"  refers  to  the  teacher's 


students'  scores  or  to  the  teacher's  own  National  Teacher 
Examination  (NTE)  scores. 

A  delay  in  the  proposed  $600  million  bond  referendum 
for  public  school  construction  will  leave  the  schools  without 
state  funds  for  major  capital  expenditures.  State  education 
officials  have  sought  a  bond  referendum  since  one  was 
recommended  by  a  governor's  commission  in  1978.  This 
session  a  finance  subcommittee  was  appointed  to  study  the 
referendum,  and  it  may  make  a  recommendation  to  the 
Finance  Committee  at  the  fall  session. 

In  the  1980  short  session,  the  General  Assembly  enacted 
G.S.  115C-329(b)[G.S.  1 15- 15 1.1 8(b)],  which  empowered 
the  State  Board  of  Education  to  implement  recommenda- 
tions of  the  School  Employee  Personnel  Commission,  there- 
by allowing  the  Board  to  impose  financial  obligations  on 
the  legislature.  The  appropriations  act  amended  this  provi- 
sion to  state  that  Commission  recommendations  may  be 
implemented  only  with  an  express  appropriation  from  the 
General  Assembly. 

In  an  attempt  to  stay  within  appropriation  limits  and 
offset  the  anticipated  withdrawal  of  federal  impact  funds 
(funds  allocated  to  school  districts  that  educate  a  substantial 
number  of  children  from  military  families  that  escape  many 
state  and  local  taxes),  the  General  Assembly  has  restricted 
the  entitlement  of  free  access  to  public  schools  and  required 
local  boards  of  education  to  charge  tuition  under  certain 
circumstances  (Ch.  567,  H  572).  Formerly  all  pupils  who 
resided  in  a  school  district  were  entitled  to  all  the  privileges 
of  the  local  public  schools.  G.S.  1 15C-366  (G.S.  1 15-163) 
now  restricts  the  full  enjoyment  of  those  privileges  to  domicil- 
iaries  of  the  school  district.  A  resident  is  a  person  who  lives 
in  a  particular  locality,  whether  temporarily  or  permanently, 
while  a  domiciliary  is  a  person  who  lives  in  a  particular 
locality  with  intent  to  make  it  a  permanent  home. 

Under  new  G.S.  1I5C-366. 1,  local  school  boards  must 
charge  annual  tuition  to  ( 1 )  persons  of  school  age  who  are 
not  domiciled  in  North  Carolina,  (2)  school-age  persons 
who  are  domiciled  in  the  state  but  do  not  reside  in  the  school 
administrative  unit  or  district,  and  (3)  school-age  persons 
who  reside  on  a  military  or  naval  reservation  and  are  not 
domiciled  in  the  state.  The  third  category  of  pupils  may  not 
be  charged  tuition  if  the  school  district  receives  federal 
impact  funding  of  at  least  50  per  cent  of  the  per  capita  cost 
of  education  in  the  state.  The  local  boards  are  to  establish 
tuition  on  August  I  of  each  year.  If  the  tuition  charge 
exceeds  per  capita  local  funding,  the  balance  goes  to  the 
State  Board  of  Education. 

There  are  two  exceptions  to  the  new  restriction  on  free 
education.  First,  the  less-demanding  residence  standard  re- 
places the  domiciliary  requirements  of  G.S.  1 15C-366  and 
-366.1  for  two  categories  of  children:  (I)  children  with  a 
parent  or  guardian  who  is  a  student,  employee,  or  faculty 
member  of  a  college  or  university  or  is  a  visiting  scholar  at 
the  National  Humanities  Center;  and  (2)  children,  other 
than  those  with  special  needs,  who  have  been  placed  in  a 
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group  home,  foster  home,  or  similar  facility.  Second,  the 
appropriations  act  enacts  a  new  G.S.  115C-I40.1,  which 
guarantees  children  with  special  needs  who  have  been  placed 
in  a  group  home,  foster  home,  or  similar  facility  a  free 
public  education  without  regard  for  the  domicile  of  their 
parent  or  guardian.  The  State  Board  of  Education  is  to  use 
state  and  federal  funds  to  reimburse  local  boards  for  the 
cost  of  educating  these  children. 

After  the  competency  test  laws  were  enacted,  state  funds 
were  appropriated  to  the  Department  of  Public  Education 
to  help  remedy  the  problems  of  students  who  fail  the  compe- 
tency test.  But  these  remediation  funds  were  not  available  to 
institutions  administered  by  the  Department  of  Human 
Resources  (DHR).  AnewG.S.  1 1 5C- 184  extends  the  availabil- 
ity of  remediation  funds  to  the  Schools  for  the  Deaf,  the 
Governor  Morehead  School,  and  the  Division  of  Youth 
Services  schools. 

Three  amendments  affected  the  School  Budget  and  Fiscal 
Control  Act.  First,  G.S.  115C^44(a)  (G.S.  1 15-100.27a), 
which  requires  school  boards  to  designate  the  official  deposi- 
tories for  a  school  unit's  funds,  was  amended  to  make  clear 
that  individual  schools  and  administrative  units  may  deposit 
their  money  in  NOW  accounts  located  in  official  deposi- 
tories. A  NOW  (Negotiable  Order  of  Withdrawal)  account 
is  a  checking  account  that  pays  interest  to  the  depositor  if  he 
maintains  a  certain  minimum  balance.  Second,  G.S.  1 15C- 
444(b)  (G.S.  1 1 5-100.27b),  which  requires  the  Local  Govern- 
ment Commission  to  secure  money  on  deposit  in  an  official 
depository,  was  amended  to  alter  the  guidelines  for  establish- 
ing security.  In  place  of  the  requirement  that  deposits  be 
"fully"  secured  by  insurance,  surety  bonds,  or  securities  "in 
such  amounts"  as  the  Commission  decides,  the  amended 
statute  calls  for  deposits  to  be  secured  by  "a  sufficient 
amount  to  protect  the  administrative  unit  or  an  individual 
school  on  account  of  deposit  of  moneys  [sic]  made  therein 
....*"  This  change  will  allow  greater  flexibility  in  securing 
deposits.  Finally,  G.S.  1 15C^t46(G.S.  1 15-100.29)  was  amend- 
ed to  transfer  the  responsibility  for  reporting  to  the  Local 
Government  Commission  on  the  status  of  surety  bonds  or 
investment  securities  that  secure  public  deposits  from  the 
school  finance  officer  to  the  institution  that  serves  as  official 
depository.  Moreover,  the  amended  statute  no  longer  re- 
quires semiannual  security  reports  but  gives  the  Secretary  of 
the  Local  Government  Commission  discretion  to  ask  for  a 
report. 

Employees 

More  than  a  dozen  ratified  bills  affected  public  school 
employees  this  session,  but  the  most  important  proposal 
was  not  enacted.  Early  in  the  session,  the  North  Carolina 
School  Boards  Association  (NCSBA)  proposed  to  change 
the  tenure  law,  which  provides  that  teachers,  principals,  and 
supervisors  who  have  served  for  three  years  are  entitled  to 
tenure  for  life.  However,  a  number  of  questions  were  raised. 
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particularly  concerning  tenure  for  administrative  personnel 
and  specified  reasons  for  dismissal,  which  the  NCSBA  pro- 
posal did  not  address.  Therefore,  the  NCSBA  sought  and 
obtained  an  authorization  for  the  LRC  to  study  the  teacher 
tenure  law.  Beyond  the  tenure  question,  a  number  of  amend- 
ments to  the  Tenure  Act,  G.S.  115C-325  (G.S.  115-142), 
were  adopted. 

In  an  attempt  to  deal  with  the  problems  that  result  from 
cuts  in  federal  funding  and  higher  costs,  the  legislature 
amended  subsection  G.S.  1 15C-325(e)(l)l  [G.S.  115-142 
(e)(  1  )1]  to  include  decreased  funding  among  the  grounds  for 
dismissal  of  a  career  teacher.  Formerly  that  subsection 
listed  only  decreased  enrollment  and  district  reorganization 
leading  to  a  justifiable  decrease  in  number  of  positions  as 
grounds  for  dismissal.  As  before,  if  a  teacher  is  dismissed 
pursuant  to  subsection  325(e)(  1  )1,  he  will  have  priority  on  all 
suitable  positions  that  become  available  during  the  next 
three  years. 

A  new  G.S.  1 15C-325(g)  authorizes  a  superintendent  to 
suspend  a  teacher  with  pay  if  he  believes  that  cause  for 
discharge  or  demotion  may  exist  but  "additional  investiga- 
tion of  the  facts  is  necessary  .  .  .  ."  Formerly  the  only 
suspension  authorized  by  the  Tenure  Act  was  without  pay, 
a  sanction  available  only  to  the  board  and  only  in  emergen- 
cies. Grounds  for  discharge  or  demotion  underlying  suspen- 
sion with  pay  are  immorality,  insubordination,  neglect  of 
duty,  physical  or  mental  incapacity,  alcohol  or  drug  abuse, 
conviction  of  a  felony,  advocating  the  overthrow  of  the 
government,  failure  to  fulfill  duties  imposed  by  statute,  or 
failure  to  comply  with  such  reasonable  requirements  as  the 
board  prescribes.  The  suspension  is  limited  to  a  reasonable 
time,  which  may  not  exceed  ninety  days.  If  the  superintend- 
ent does  not  initiate  dismissal  or  demotion  proceedings 
within  ninety  days  of  suspension,  the  teacher  must  be  immediate- 
ly reinstated,  and,  upon  the  teacher's  request,  all  records  of 
the  suspension  removed  from  his  file. 

The  legislature  also  authorized  a  new  procedure  for  suspen- 
sion without  pay.  An  amendment  to  G.S.  1 15C-325(a)(4) 
redefined  "demote"  to  include  a  suspension  without  pay  for 
up  to  30  days.  The  effect  of  this  amendment  is  to  authorize 
the  superintendent  to  initiate  a  suspension-without-pay 
procedure  under  the  regular  procedures  of  the  Tenure  Act. 
Rather  than  take  the  issue  to  the  school  board  for  immediate 
action,  as  G.S.  115C-325(f)  requires,  the  superintendent 
must  begin  the  same  drawn-out  process  that  the  act  requires 
for  a  discharge:  written  notice  of  intent  to  suspend  without 
pay,  notice  sent  by  certified  mail,  teacher  given  fifteen  work 
days  to  request  a  review  by  a  panel  of  the  Professional 
Review  Committee,  etc.  The  school  year  could  be  out  before 
the  board  finally  acted  on  the  superintendent's  recommenda- 
tion. Although  the  grounds  for  seeking  a  suspension  without 
pay  are  not  restricted  under  this  new  authorization  as  they 
are  in  G.S.  115C-325(f),  the  time  and  effort  required  to 
impose  the  penalty  probably  will  result  in  an  infrequent  use 
of  it.  If  a  superintendent  thinks  it  is  worth  going  through  the 


Tenure  Act's  discharge  procedure,  he  probably  will  be  seek- 
ing discharge  or  a  more  permanent  pay  reduction  rather 
than  a  suspension  without  pay  for  a  maximum  of  thirty 
days. 

G.S.  115C-325(o)[G.S.  1 15-142(n)]  was  also  amended  to 
expand  a  teacher's  right  to  appeal.  A  teacher  may  now 
appeal  a  board  decision  to  demote  as  well  as  a  decision  to 
dismiss. 

Teachers  of  occupational  education  and  other  school 
employees  employed  on  a  ten-month  basis  are  now  autho- 
rized by  an  amendment  to  G.S.  1  I5C-302(a)(2)  and  1 15C- 
316(a)(2)  to  choose  payment  in  12  monthly  installments 
instead  of  receiving  their  pay  at  the  end  of  each  working 
month.  Formerly,  only  academic  teachers  could  choose  to 
spread  payment  for  working  ten  months  Over  twelve  months. 

G.S.  115C-3 16(a)(2)  [G.S.  115-157(5)]  was  amended  to 
make  clear  that  school  employees  who  receive  hourly  wages 
are  to  be  paid  at  a  time  set  by  each  local  board  of  education. 
The  amendment  does  not  apply  to  school  employees  paid 
monthly.  School  employees  paid  minimum  hourly  wages 
will  receive  a  raise  in  1982.  The  state  minimum  wage,  cur- 
rently $2.90  per  hour,  will  go  up  to  $3.10  per  hour  effective 
January  1,  1982,  and  then  to  $3.35  per  hour  on  January  1, 
1983.  Although  the  federal  minimum  wage  is  $3.35  an  hour, 
public  schools  are  subject  to  state  wage  and  hour  laws. 

Ch.  945  enables  the  State  Board  of  Education  to  make 
adjustments  in  longevity  pay  for  employees  with  25  or  more 
years  of  service  who  have  retired  since  July  1,  1977,  but 
before  July  1 0, 1 98 1 .  The  bill  retroactively  makes  July  1  the 
effective  anniversary  date  for  longevity  pay.  It  allows  retiring 
personnel  to  be  paid  before  the  date  of  their  retirement 
instead  of  qualifying  one  month  after  the  opening  of  the 
following  school  year.  Moreover,  it  permits  them  to  receive 
a  year's  longevity  pay  if  they  work  on  a  ten-month  basis 
instead  of  receiving  10/12  of  the  amount.  The  State  Board 
of  Education  is  required  to  amend  its  rules  and  regulations 
governing  longevity  pay  to  guarantee  equal  treatment  to  all 
public  school  employees  (including  retiring  personnel). 
Local  administrative  school  units  are  required  to  send  the 
names  of  retirees  who  are  entitled  to  additional  longevity 
pay,  along  with  a  statement  of  the  amount  due,  to  the 
Controller  of  the  State  Board  of  Education  and  to  the 
Teachers'  and  State  Employees'  Retirement  System  of 
North  Carolina.  The  Controller  is  to  pay  the  amount  due, 
but  the  act  specifically  states  that  the  General  Assembly 
need  not  make  additional  appropriations  to  implement 
these  provisions. 

Ch.  946  outlines  circumstances  in  which  lump-sum  pay- 
ment of  accumulated  annual  leave  will  replace  regularly 
scheduled  payments.  Supervisors,  principals,  superintend- 
ents, and  other  twelve-month  employees  will  be  paid  a  lump 
sum  for  accumulated  annual  leave  of  up  to  240  hours  when 
they  leave  service  because  of  resignation,  dismissal,  reduc- 
tion in  force,  death,  or  retirement.  But  employees  who  retire 
on  disability  retirement  may  exhaust  annual  leave  rather 


.  \  than  be  paid  in  a  lump  sum.  The  act  specifically  requires 
N  that  it  is  to  be  implemented  without  additional  appropria- 
U   tions. 

In  a  wide-ranging  bill  that  particularly  affects  the  public 

I    schools,  the  legislature  amended  Article  12  of  G.S.  Chapter 

( !   95  to  forbid  strikes  by  public  employees.  A  new  G.S.  95-98. 1 

declares  it  illegal  for  public  employees  —  including  teachers 

—  willfully  to  participate  in  a  strike.  But  two-thirds  of 

:    Article  12  was  declared  unconstitutional  in  Atkins  v.  Char- 

I    lone,  296  F.  Supp.  1068(W.D.N.C.  1969).  The  court  struck 

i    down  G.S.  95-97,  which  prohibits  the  unionization  of  public 

i :    employees,  as  an  abridgment  of  the  freedom  of  association 

protected  by  the  First  and  Fourteenth  amendments  to  the 

'    U.S.  Constitution.  G.S.  95-99,  which  provides  the  penalties 

|    for  violations  of  Article  1 2,  was  also  declared  unconstitution- 

;   al  because  it  was  at  the  time  completely  interrelated  with 

I    G.S.  95-97.  Neither  section,  however,  has  been  repealed. 

Thus  G.S.  95-99  may  again  be  valid  insofar  as  it  applies  to 

violations  of  new  G.S.  95-98.1.  If  so,  public  employees 

convicted  of  striking  will  be  guilty  of  a  misdemeanor  and 

punishable  at  the  discretion  of  the  court.  Even  if  G.S.  95-99 

;    does  not  apply,  the  common  law  imputes  a  misdemeanor 

penalty  to  criminal  statutes,  like  G.S.  95-98. 1 ,  that  are  silent 

about  punishment. 

The  new  statute  codifies  existing  common  law  prohibi- 
tions against  strikes  by  public  employees.  It  defines  strike  as 
.    a  deliberate  work  stoppage  by  a  combination  of  people  to 
!    enforce  compliance  with  a  demand  on  the  employer.  It 
specifically  exempts  activity  protected  by  the  Occupational 
:    Safety  and  Health  Act  of  North  Carolina  (G.S.  Ch.  95,  Art. 
[    16).  The  North  Carolina  Federation  of  Teachers  opposed 
'    this  statute,  arguing  that  it  penalizes  strikers  without  pro- 
viding a  substitute  process  for  working  out  a  compromise 
contract.  The  North  Carolina  Association  of  Educators, 
which  in  the  past  has  proposed  collective  bargaining  formu- 
las that  included  no-strike  provisions,  did  not  oppose  the 
bill.  Actively  supporting  the  bill,  the  North  Carolina  School 
Board  Association  said  that  it  helped  clarify  the  law  in  this 
state. 

The  legislature  eased  liability  for  school  officials  by  authoriz- 
ing payment  of  attorney's  fees  for  principals  and  teachers 
who  are  sued  in  certain  corporal  punishment  cases.  Under 
1  new  G.S.  6-21.4,  fees  are  to  be  paid  by  the  plaintiff  only  if 
the  principal  or  teacher  prevails  and  the  judge  finds  that  the 
plaintiffs  action  was  "frivolous  or  without  substantial  merit." 
Even  if  these  two  conditions  are  met,  the  judge  retains 
discretion  to  withhold  the  award. 

In  further  action,  the  legislature  provided  an  alternative 
for  teachers,  principals,  and  other  school  employees  who 
are  obliged  to  report  for  work  days  when  classes  are  canceled 
because  of  inclement  weather.  Before  this  session,  the  law 
was  silent  on  the  consequence  of  missing  work  on  these 
days.  Now  it  provides  that  school  employees  who  are  entitled 
)  to  annual  leave  may  stay  home  to  avoid  hazardous  travel 
conditions  if  they  (a)  arrange  to  make  up  the  day  at  a  time 
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agreed  to  by  their  immediate  supervisor  or  (b)  elect  to  take 
annual  leave  (Ch.  639).  This  new  provision  has  been  added 
to  the  statutory  sections  covering  annual  leave  for  each  class 
of  school  employee. 

Three  other  bills  affect  school  employees.  First,  the  require- 
ment of  G.S.  115C-323  that  teachers  and  other  school 
employees  obtain  an  annual  tuberculosis  examination  was 
eliminated.  Second,  information  obtained  from  an  insurer 
concerning  teachers  and  state  employees  or  their  spouses 
and  dependents  was  exempted  by  new  G.S.I  35-37  from  the 
Public  Records  Act.  (The  Public  Records  Act  allows  for 
public  access  to  all  records  of  business  transacted  by  a  state 
agency.)  This  exemption  applies  to  information  received 
from  an  insurer  contracted  with  by  the  Retirement  System 
to  provide  hospital  and  medical  insurance.  The  statute 
protects  information  about  individuals  —  including  their 
coverage  or  noncoverage,  medical  information,  payment  of 
claims,  and  any  other  information  concerning  an  individual 
claim,  claimant,  or  insured.  The  information  may  be  released 
only  to  the  State  Auditor  or  the  Attorney  General  in  further- 
ance of  their  statutory  duties.  And  finally,  G.S.  96-1 3(b)(2) 

which  allows  a  secondary  school  teacher  or  chief  administra- 
tor to  collect  unemployment  compensation  between  succes- 
sive terms  only  if  he  has  no  written,  oral,  or  implied  contract 
to  work  in  a  secondary  school  for  both  terms  —  was  amend- 
ed to  make  clear  that  it  applies  to  part-time  and  substitute 
teachers  as  well.  However,  since  an  individual  must  be 
available  to  accept  a  wide  range  of  full-time  work  before  he 
can  receive  unemployment  compensation,  a  reasonable  expecta- 
tion of  secondary  school  employment  in  the  successive  term 
may  preclude  eligibility  for  benefits  despite  the  lack  of  a 
contract. 


Board  of  Education 

Four  enactments  alter  the  rights  and  responsibilities  of 
school  boards  and  their  members.  First,  Part  1  of  the 
Interlocal  Cooperation  Act  (Art.  20  of  G.S.  160A)  was 
amended  to  include  local  boards  of  education  within  its 
scope.  The  Interlocal  Cooperation  Act  ( Part  1 )  allows  local 
government  units  to  undertake  cooperative  projects  by  enter- 
ing into  contracts  with  one  another  and  by  creating  joint 
agencies.  Before  this  amendment,  G.S.  1 60 A-460(2)  defined 
a  unit  of  local  government  as  "a  county,  city,  consolidated 
county-city,  sanitary  district,  or  other  local  political  subdivi- 
sion, authority  or  agency  of  local  government";  now  "local 
school  board"  is  included  within  this  definition.  Second, 
because  members  of  school  boards  in  small  towns  (7,500  or 
less)  and  small  counties  (no  city  with  a  population  greater 
than  7,500)  are  often  the  only  businessmen  who  can  convenient- 
ly and  inexpensively  provide  needed  services  or  supplies, 
G.S.  14-234,  G.S.  14-236,  and  G.S.  14-237  were  amended  to 
exempt  them  from  the  conflict-of-interest  provision.  How- 
ever, this  exemption  is  limited  because  it  does  not  apply  to 
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public  building  contracts  covered  by  Article  8  of  G.S.  Ch. 
143.  All  contracts  for  goods  exceeding  $2,500  are  covered 
by  Article  8  of  G.S.  143-131  as  amended  this  session.  Third, 
G.S.  133-29  was  enacted  as  part  of  the  bid-rigging  bill  to 
prohibit  officers  or  employees  of  a  governmental  agency 
—including  school  boards  —  from  accepting  contract- 
related  gifts.  This  section  applies  to  those  officers  or  employ- 
ees who  prepare  plans  or  estimates  for  public  contracts, 
award  such  contracts,  or  inspect  construction  sites.  These 
people  will  be  guilty  of  a  misdemeanor  if  they  accept  a  gift  or 
favor  from  a  person  who  has  a  contract  with  a  government 
agency,  who  has  performed  under  such  a  contract  in  the 
past  year,  or  who  anticipates  bidding  on  such  a  contract. 
Honorariums,  advertising  items  or  souvenirs  of  nominal 
value,  banquet  meals,  and  customary  gifts  clearly  motivated 
by  personal  relationships  are  exempted  from  this  section. 
Fourth,  a  new  section,  G.S.  1 15C-47(2),  requires  local  boards 
to  provide  military  recruiters  with  the  same  access  to  the 
campus  and  the  student  information  directory  as  it  provides 
persons  or  groups  that  make  students  aware  of  occupational 
or  educational  options. 

The  procedure  in  G.S.  11 5C-370  (G.S.  11 5-1 79)  for  obtain- 
ing judicial  review  of  pupil  assignments  was  amended.  The 
former  procedure  provided  for  a  full  jury  trial  to  hear 
appeals  of  pupil  reassignment  requests.  Because  of  the  poten- 
tial for  hundreds  of  separate  hearings  on  reassignments, 
particularly  those  stemming  from  board  assignments  to  de- 
segregate schools,  a  streamlined  appeals  procedure  seemed 
prudent  to  avoid  the  possibility  of  large  court  backlogs. 

The  new  procedure  provides  for  judicial  review  of  board 
decisions  in  accordance  with  the  Administrative  Procedure 
Act  (Art.  4  of  G.S.  150A).  It  provides  that  a  petition  for 
review  must  explicitly  state  the  pupil's  objection  and  the 
relief  sought.  The  petition  must  be  filed  in  superior  court 
within  30  days  of  the  board's  final  decision,  and  the  court's 
review  is  to  be  on  the  record  developed  by  the  local  board. 
Within  30  days  after  receiving  a  copy  of  the  petition  for 
review,  the  board  must  transfer  the  record  to  the  clerk  of 
court. 

The  new  procedure  differs  in  two  major  respects  from  the 
Administrative  Procedure  Act.  First,  a  person  who  seeks 
review  under  the  new  procedure  cannot  appeal  to  a  state 
board  but  must  seek  review  in  the  superior  court  of  the 
county  where  the  local  school  board  made  its  final  decision. 
Second,  if  the  court  decides  to  set  aside  the  board's  ruling,  it 
may  specify  the  school  that  the  child  is  to  attend. 

G.S.  115C-244(e)  [G.S.  115-184(e)]  was  amended  to 
change  the  procedure  for  obtaining  judicial  review  of  school 
bus  assignment  decisions.  The  background  and  substance 
of  the  change  is  identical  to  that  discussed  above  in  connec- 
tion with  pupil  assignments. 

Bus  Transportation 

An  amendment  to  G.S.  1 15C-257  (G.S.  1 15-193)  trans- 
ferred responsibility  for  paying  medical  expenses  to  or  for 


pupils  injured  on  a  school  bus  from  the  State  Board  of 
Education  to  the  Attorney  General.  The  amended  statute 
also  provides  that  only  medical  expenses  will  be  paid,  where- 
as in  the  past  funeral  expenses  were  also  covered.  On  the 
other  hand,  coverage  is  expanded  by  dropping  requirements 
that  the  bus  be  owned  as  well  as  operated  by  a  local  school 
ad  ministrative  unit,  that  it  be  a  regular  school  bus  as  opposed 
to  an  activity  bus,  and  that  it  be  en  route  to  or  from  school. 
The  maximum  amount  payable  remains  $600. 

G.S.  1 15C-259  (G.S.  1 15-195)  was  amended  to  provide 
that  payments  to  injured  students  are  to  be  made  without 
reference  to  the  conduct  of  the  bus  driver,  the  injured 
student,  or  any  other  person.  The  earlier  law  excluded  only 
the  bus  driver's  conduct  from  consideration.  The  Attorney 
General  is  given  the  right  of  subrogation  (the  right  to  collect 
money  paid  by  the  state  for  medical  expenses  from  anyone 
liable  to  the  injured  student  for  his  injuries),  and  any  amount 
paid  by  the  Attorney  General  constitutes  a  credit  against 
state  obligation  arising  under  the  Tort  Claims  Act.  G.S. 
1 15C-261  (G.S.  1 15-197)  was  amended  to  require  that  claims 
be  filed  within  one  year  of  the  accident  regardless  of  whether 
death  ensued. 

Three  other  bus-related  amendments  were  enacted  this 
session.  G.S.  20-143. 1(b)  was  amended  to  require  school 
buses  to  stop  at  all  railroad  crossings.  Previously  the  statute 
required  only  that  they  stop  at  unmarked,  active  railroad 
crossings.  Ch.  30  authorized  nonpublic  schools  that  bus 
pupils  from  a  central  place  and  deposit  them  at  a  single 
school  to  operate  their  buses  at  45  mph.  Finally,  a  transfer 
of  $60,000  in  transportation  funds  from  DHR  to  the  State 
Board  of  Education  led  to  Ch.  912,  which  provides  for  a 
parallel  transfer  of  the  responsibility  for  transporting  autistic 
and  other  mentally  and  physically  handicapped  children. 
The  State  Board's  new  responsibility  for  providing  transporta- 
tion to  and  from  school  covers  nonresidential  students  in 
private  schools  as  well  as  handicapped  public  school  stu- 
dents, when  the  former  have  been  placed  in  their  particular 
school  as  a  result  of  the  state's  duty  to  provide  handicapped 
children  with  a  free  appropriate  public  education. 

Property 

Only  three  bills  were  enacted  affecting  the  use  and  trans- 
fer of  school  property.  G.S.  115C-521(c)  (G.S.  115-130), 
which  sets  forth  guidelines  for  the  construction  and  repair 
of  schoolhouses,  was  amended  to  encourage  local  boards 
of  education  to  consider  energy-efficient  window  placement 
and  the  installation  of  solar  energy  systems  in  designing 
and  constructing  new  school  facilities  and  in  renovating 
old  ones.  G.S.  1 15C-518(e)  [G.S.  1 15-126(e)]was  amended 
to  make  clear  that  local  school  boards  are  authorized  to 
enter  into  leases  with  other  governmental  units  pursuant  to 
G.S.  160A-274.  Finally,  in  order  to  study  the  effects  of 
discretionary  purchase  authority,  the  legislature  amended 
G.S.  115C-522(a)  (G.S.  115-52)  to  allow  the  Currituck, 
Durham,  Guilford,  and  Orange  County  boards  of  educa- 


tion,  and  the  city  boards  within  those  counties,  the  option  of 
purchasing  supplies,  equipment  and  materials  without  being 
bound  by  Department  of  Administration  contracts.  By  re- 
viewing the  purchase  records  of  local  boards  of  education, 
the  Department  of  Administration  in  cooperation  with  the 
State  Board  of  Education  will  assess  the  cost  effectiveness  of 
discretionary  purchase  authority. 


Special  Education 

Special  schools  and  special  programs  in  the  public  schools 
i  face  rough  waters  in  the  immediate  future  because  of  the 
Reagan  Administration's  cutback  in  present  levels  of  federal 
funding.  On  the  one  hand,  the  appropriations  act  warns  that 
I  current  allocations  to  local  school  administrative  units  for 
mentally  and  physically  handicapped  children  depend  on 
"adequate"  federal  funds  appropriated  specifically  for  handi- 
capped programs.  On  the  other  hand,  schools  operated  by 
DHR,  which  receives  a  high  percentage  of  federal  funds, 
may  be  hit  even  harder.  Responding  to  this  problem,  the 
General  Assembly  authorized  DHR  to  charge  rates  and  fees 
for  services  rendered  to  the  public  (Ch.  562).  Among  other 
charges,  the  Secretary  of  Human  Resources  is  now  autho- 

•  rizedby  newG.S.  I  I5C-126.1  to  establish  fees  not  exceeding 
$100  per  year  to  support  athletic  programs  and  after-school 

•  activities  at  the  North  Carolina  Schools  for  the  Deaf.  Further- 
I    more,  the  Secretary  is  authorized  to  establish  an  appeal 

process  under  the  Administrative  Procedure  Act  for  stu- 
,    dents  who  cannot  pay  the  fees.  The  appeal  process  is  neces- 
i    sary  to  comply  with  Sneed  v.  Greensboro  City  Board  of 
,    Education,  299  N.C.  609  (1980).  In  Sneed,  the  Supreme 
j    Court  held  that  fees  must  be  waived  for  indigent  students 
because  equal  access  to  participation  in  the  public  school 
system  is  a  fundamental  right  guaranteed  by  the  State  Constitu- 
tion. G.S.  143-1 18  was  also  amended  to  require  the  Secretary 
to  set  charges  for  admittance  to  institutions  run  by  DHR 
(the  Governor  Morehead  School,  the  Schools  for  the  Deaf, 
and  the  Wright  School).  Formerly  the  governing  bodies  of 
these  institutions  set  their  own  charges. 

The  hearings  procedure  for  placement  in  a  special  educa- 
tion program  was  changed  to  conform  with  federal  law. 
G.S.  1I5C-1 16(b)  [G.S.  II 5- 179. 1(b)]  was  amended  to  pro- 
vide for  a  hearing  by  an  officer  appointed  by  the  local  school 
board,  the  Secretary  of  Human  Resources,  or  the  Secretary 
of  Correction,  depending  on  the  agency  with  jurisdiction 
(Ch.  497).  Formerly,  the  hearing  was  to  be  before  the  local 
school  board  for  educational  matters  or  the  Advocacy  Coun- 
cil for  Human  Resources  matters.  Appeals  may  still  be  taken 
to  the  State  Superintendent  of  Public  Instruction.  New  G.S. 
I15C-1 16(bl)  was  also  added  to  set  forth  the  procedure  for 
subpoenaing  witnesses  and  evidence  at  the  placement 
hearing. 
\  Ch.  635  clarifies  the  authority  of  DHR  to  operate  the 
North  Carolina  School  for  the  Deaf  at  Morganton  and  the 
Eastern  North  Carolina  School  for  the  Deaf  at  Wilson.  This 
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clarification  was  thought  necessary  because  the  1 973  legisla- 
ture repealed  G.S.  1 1 5-337  (which  set  forth  the  requirements 
for  a  board  of  directors  of  all  three  schools  for  the  deaf) 
without  making  further  reference  to  the  schools  at  Morgan- 
ton  and  Wilson.  The  act  rewrites  G.S.  115C-123  (G.S. 
115-336)  to  give  clear  authority  to  DHR  to  operate  and 
maintain  the  Schools  for  the  Deaf  at  Morganton  and  Wilson 
as  well  as  the  Central  North  Carolina  School,  and  it  confirms 
the  department's  past  authority  to  maintain  and  operate 
these  schools. 

Several  statutes  concerning  attendance  at  the  Governor 
Morehead  School  and  the  Schools  for  the  Deaf  were  amend- 
ed to  provide  for  admission  of  children  between  the  ages  of 
five  and  18  years.  The  Schools  for  the  Deaf  also  were 
authorized  to  grant  special  admission  to  qualified  deaf  per- 
sons outside  the  specified  age  limits.  Formerly,  only  children 
under  six  could  be  granted  special  admission. 


Issues  To  Be  Studied 

In  the  area  of  public  education.  Res.  61  authorized  five 
studies  by  the  LRC.  As  mentioned  above,  authorization  to 
study  the  teacher  tenure  law  was  given.  Other  possible  areas 
of  study  include  the  feasibility  of  making  the  twelfth  grade 
optional  in  the  public  schools  and  the  desirability  of  provid- 
ing teachers  with  duty-free  periods.  In  addition,  studies  of 
public  school  food  service  and  bus  transportation  may  be 
continued. 


Miscellaneous 

The  enactment  of  G.S.  14-122.1  makes  forging  or  altering 
a  school  transcript  or  diploma  or  using  such  a  document 
with  intent  to  defraud  a  misdemeanor.  It  is  punishable  by 
fine,  imprisonment  for  up  to  two  years,  or  both.  Another 
change  in  the  criminal  statutes  increases  the  penalty  for 
assault  on  school  personnel  engaged  in  official  duties  from 
30  days  in  jail  or  a  $50  fine  to  two  years  in  prison,  a  fine  that 
is  no  longer  limited,  or  both.  The  increased  punishment  was 
enacted  as  an  amendment  to  G.S.  I4-33(b)  by  adding  a  new 
subsection  (6)  to  the  list  of  special  assaults  that  carry  a 
heavier  penalty  than  other  misdemeanor  assaults. 

G.S.  130-90  requires  immunization  against  diphtheria, 
tetanus,  whooping  cough,  polio,  red  measles,  rubella,  and 
smallpox  for  each  "child"  in  grades  K-12  in  any  public, 
private,  or  religious  school.  It  was  amended  to  apply  to  any 
student  18  years  of  age  or  older  in  those  grades. 

Finally,  Ch.  156  amended  the  statutes  relating  to  local 
school  tax  elections  to  conform  with  the  general  election 
laws.  It  amends  G.S.  1 15C-507(G.S.  11 5- 122)  to  require  the 
appropriate  city  or  county  boards  of  elections,  rather  than 
the  county  commissioners,  to  conduct  tax  referenda.  The 
amendment  also  changes  the  notice  and  registration  provi- 
sions to  conform  with  those  required  for  general  elections. 
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The  same  act  amended  G.S.  1 15C-510(G.S.  115-123)  to 
allow  a  petition  signed  by  1 5  per  cent  of  the  registered  voters 
in  a  proposed  district  to  initiate  a  special  tax  election  or  a 
vote  on  the  incorporation  of  a  new  school  district  from  two 
or  more  contiguous  counties.  Formerly,  one  could  not  legal- 
ly sign  such  a  petition  unless  he  had  resided  in  the  area  for  at 
least  twelve  months. 


Community  Colleges 

The  appropriations  act  allocated  $189,180,203  to  the 
Department  of  Community  Colleges  for  fiscal  1 98 1  -82,  and 
$199,802,616  for  fiscal  1982-83.  Upon  application,  fully 
accredited  hospital  programs  in  nursing  education  are  to 
receive  a  portion  of  these  funds  at  a  rate  of  $850  per  full-time 
student  enrolled  as  of  December  1  of  the  preceding  year. 
The  appropriations  act  also  requires  the  State  Board  of 
Community  Colleges  to  allocate  $500,000  of  the  funds  to 
establish  a  demonstration  project  of  cooperative  programs 
in  industrial  maintenance,  electronics  technology,  and  electron- 
ic data  processing  between  Vance-Granville  Community 
College  and  the  public  high  schools  in  Vance,  Granville, 
Warren,  and  Franklin  counties.  Finally,  the  appropriations 


act  amended  G.S.  115D-3  to  qualify  the  State  Board's 
authority  to  fix  the  compensation  of  staff  members  it  elects. 
After  the  amendment,  exercise  of  this  authority  is  subject  to 
the  approval  of  the  Governor  and  the  Advisory  Budget 
Commission. 

G.S.  1 15D-5(b)  was  amended  to  add  custodial  employees 
of  the  Department  of  Correction,  trainees  enrolled  in  the 
New  and  Expanding  Industry  Program,  and  persons  en- 
rolled in  elementary  or  secondary  schools  who  are  taking 
courses  leading  to  a  high  school  diploma  or  equivalent  to 
the  list  of  those  for  whom  community  college  and  technical 
institute  tuition  and  registration  fees  are  waived. 

The  statute  concerning  nomination  of  members  to  the 
State  Board  of  Community  Colleges  was  amended  to  require 
the  nominating  committee  of  each  house  of  the  General 
Assembly  to  nominate  at  least  one  person  for  each  place  to 
be  filled  by  that  house.  The  amendment  changed  the  1980 
statute  G.S.  1 1 5D-2. 1(0,  which  required  that  the  committees 
nominate  twice  the  number  of  candidates  as  there  were 
positions  to  be  filled. 

G.S.  1 15D-20  was  amended  to  allow  military  recruiters 
the  same  access  to  campus  and  the  student  information 
directory  as  they  provide  persons  or  groups  that  make 
students  aware  of  occupational  or  educational  options. 


Recent  Court  Decisions 


DISTRIBUTION  OF  LITERATURE:  TIME,  PLACE, 
AND  MANNER  LIMITATIONS.  Heffron  v.  Internation- 
al Society  for  Krishna  Consciousness,  Inc.,  49  L.W.  4762 
(U.S.  Sup.  Ct.  June  1981). 

Facts:  The  Minnesota  Agricultural  Society  (Society),  a 
public  corporation  that  operates  the  annual  Minnesota 
State  Fair,  adopted  Rule  6.05.  This  provision  states  that  it  is 
a  misdemeanor  to  sell  or  distribute  any  merchandise  or 
written  material  except  from  a  licensed  location  on  the 
fairgrounds,  but  it  does  not  prevent  organizational  represen- 
tatives from  walking  about  the  fairgrounds  and  orally  com- 
municating the  organization's  views  to  fair  patrons.  Space 
for  sales  or  distribution  is  rented  on  a  first-come,  first-served 
basis. 

The  International  Society  for  Krishna  Consciousness, 
Inc.  (ISKCON),  filed  suit  in  a  Minnesota  state  court  seeking 
declaratory  and  injunctive  relief  on  the  ground  that  the  rule 
violated  their  First  Amendment  rights  to  espouse  the 
Krishna  religion.  ISKCON  asserted  that  the  rule  suppressed 
the  practice  of  Sankirtan,  a  religious  ritual  that  enjoins  its 
members  to  go  into  public  places  to  distribute  or  sell  religious 
literature  and  to  solicit  donations.  The  trial  court  upheld  the 
constitutionality  of  the  rule,  but  the  Minnesota  Supreme 


Court  reversed  and  the  Society  appealed  to  the  U.S.  Su- 
preme Court. 

Held:  The  Supreme  Court  upheld  the  rule,  finding  such 
a  restriction  on  the  place  and  manner  of  communicating  the 
views  of  the  Krishna  religion  to  be  a  permissible  way  of 
assuring  good  order  on  the  fairgrounds.  Justice  White,  who 
wrote  the  majority  opinion,  set  out  the  following  five  stan- 
dards to  be  applied  when  time,  place,  and  manner  restric- 
tions are  set  on  First  Amendment  activity. 

1.  Restrictions  on  time,  place,  and  manner  of  exercising 
First  Amendment  rights  may  not  be  based  on  the  content  or 
subject  matter  of  the  speech  being  regulated.  Rule  6.05  did 
not  violate  this  requirement  because  it  was  applied  even- 
handedly  to  all  who  sought  to  distribute  and  sell  written 
materials  or  to  solicit  funds. 

2.  Such  restrictions  must  serve  a  significant  governmental 
interest.  The  significance  of  that  interest  is  measured  on  the 
basis  of  the  nature  and  function  of  the  particular  forum 
involved.  The  need  to  maintain  orderly  movement  of  the 
fair  crowd  and  to  protect  citizens  from  fraudulent  solicita- 
tion constituted  sufficient  state  interest. 

3.  Restrictions  on  the  time,  place,  and  manner  of  distribu- 
tion may  not  vest  such  wide  discretion  in  the  governmental 


I  authority  that  it  is  able  to  suppress  a  particular  point  of 

■  view.  Such  suppression  could  not  take  place  at  the  Minne- 

■  sota  State  Fair  because  booth  space  was  allocated  on  a 
ij  first-come,  first-served  basis. 

i      4.  Time,  place,  and  manner  regulations  must  be  drawn  as 
li  narrowly  as  possible  to  accomplish  the  justified  state  interest. 
||  If  less  restrictive  rules  would  accomplish  the  same  objective, 
1  the  rules  are  improper.  On  this  point,  four  members  of  the 
r  Court  (Brennan,  Marshall,  Stevens,  and  Blackmun)  thought 
||  Rule  6.05  unnecessarily  restrictive.  They  argued  that  fair 
■>  officials  could  have  maintained  adequate  crowd  flow  by,  for 
I  example,  restricting  distribution  to  only  the  fairgrounds 
I  entrances  or  to  areas  where  crowd  flow  would  not  be  signifi- 
cantly affected.  The  majority  disagreed,  finding  that  a  less 
restrictive  rule  would  inevitably  invite  large  numbers  of 
other  solicitors,  with  substantial  disruption  as  a  likely  result. 
5.  Time,  place,  and  manner  rules  should  permit  alternative 
forums  for  expressing  the  speech  being  regulated,  alterna- 
tives that  the  Society  had  provided.  Rule  6.05  did  not 
exclude  the  Krishnas  from  the  fairgrounds  or  deny  them  the 
right  to  conduct  their  desired  activities  at  a  specified  location 
within  the  fairgrounds. 


SCHOOL  BOARDS  IMMl  NE  FROM  PUNITIVE  DAM- 
AGES IN  SECTION  1983  SETTS.  City  of  Newport  v. 
Fact  Concerts,  Inc.,  49  U.S.L.W.  4860  (U.S.  Sup.  Ct.  June 
26,  1981). 

Facts:  A  concert  promoter  obtained  an  entertainment 
license  from  the  City  of  Newport  to  hold  a  jazz  concert  in  a 
city  park.  The  promoter  later  replaced  a  jazz  band  scheduled 
to  appear  at  the  concert  with  a  band  called  Blood,  Sweat 
and  Tears.  City  council  members  and  the  mayor  considered 
the  replacement  to  be  a  rock  band  and  feared  it  would 
attract  a  rowdy  crowd.  The  mayor  informed  the  promoter 
than  the  substitute  band  would  not  be  permitted  to  perform. 
The  city  council  canceled  the  license  the  day  before  the 
concert,  ostensibly  because  the  promoter  had  not  completed 
mandatory  safety  procedures.  The  council  immediately 
offered  the  promoter  a  new  license  that  excluded  the  contro- 
versial band.  The  promoter  obtained  a  restraining  order 
that  prevented  the  city  from  interfering  with  the  concert. 
The  concert  took  place,  but  less  than  half  the  tickets  were 
sold. 

The  promoter  sued  the  city,  the  mayor,  and  the  council 
members  in  federal  court  under  42  U.S.C.  §  1983,  alleging 
that  the  license  cancellation  violated  its  First  Amendment 
right  to  free  expression.  A  federal  district  court  jury  found 
that  the  promoter's  constitutional  rights  had  been  violated 
and  awarded  punitive  damages  of  $200,000  against  the  city 
(later  reduced  to  $75,000).  The  First  Circuit  Court  of  Ap- 
peals affirmed.  The  United  States  Supreme  Court  agreed  to 
I  hear  the  case  and  decide  whether  punitive  damages  may  be 
awarded  against  a  local  government  in  a  Section  1983 
lawsuit. 
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Holding:  The  Court  held  that  a  local  government  may 
not  be  held  liable  for  punitive  damages  in  a  Section  1983 
lawsuit  that  alleges  a  violation  of  federal  rights.  First,  the 
Court  analyzed  the  statute's  legislative  history.  When  Sec- 
tion 1983  was  enacted,  local  governments  were  immune 
from  liability  for  punitive  damages  lawsuits  brought  in  state 
courts.  Those  courts  reasoned  that  local  taxpayers  should 
not  be  punished  for  the  individual  malicious  act  of  public 
officials.  The  Court  found  that  Congress  would  have  specifi- 
cally provided  otherwise  if  it  had  wished  a  different  rule  to 
apply  in  Section  1983  federal  lawsuits.  No  such  provision 
was  made,  and  therefore  the  legislative  history  supports 
local  government  immunity  from  punitive  damages. 

The  Court  also  found  that  public  policy  considerations 
favor  not  exposing  local  governments  to  punitive  damages 
in  Section  1983  lawsuits.  Innocent  taxpayers  should  not  be 
required  to  suffer  for  the  malicious  acts  of  governmental 
officials.  Rather,  the  appropriate  action  is  an  award  of 
punitive  damages  against  the  responsible  official.  Similarly, 
the  Court  noted  that  the  deterrence  of  future  misconduct 
does  not  justify  allowing  punitive  damages  against  local 
governments.  It  found  that  corrective  action  is  likely  to  be 
taken  against  the  responsible  officials  even  though  an  award 
of  punitive  damages  is  not  made  against  the  government. 
Moreover,  the  Court  concluded  that  to  allow  an  award  of 
punitive  damages  against  local  governments  would  create 
too  great  a  financial  strain  on  local  treasuries. 
—  Michael  R.  Smith 


CHURCH-RUN     SCHOOLS     EXEMPTED     FROM 
THE  FEDERAL  UNEMPLOYMENT  TAX  ACT.  St. 

Martin  Evangelical  Lutheran  Church  v.  South  Dakota,  49 
U.S.L.W.  4575  (U.S.  Sup.  Court,  May  26,  1981). 

Facts:  St.  Martin  Church,  which  operates  an  unincorpo- 
rated Lutheran  day  school,  and  the  Northwestern  Lutheran 
Academy,  an  unincorporated  four-year  secondary  school 
run  by  the  Wisconsin  Evangelical  Synod,  sued  the  state 
because  it  required  them  to  pay  federal  unemployment 
taxes.  At  both  schools,  courses  are  taught  from  a  religious 
point  of  view  that  is  based  on  the  synold's  scriptural  convic- 
tions. The  churches  claimed  exemption  with  respect  to  their 
school  employees  from  the  Federal  Unemployment  Tax 
Act  (FUTA)  and  South  Dakota's  complementary  statutes. 
FUTA  has  gradually  expanded  coverage  since  it  was  enacted 
in  1935,  and  this  case  enters  around  that  expansion  as 
represented  by  amendments  passed  in  1970  and  1976. 

The  1970  amendments  brought  nonprofit  organiza- 
tions, state  hospitals,  and  institutions  of  higher  education 
under  FUTA,  but  churches,  church-controlled  organiza- 
tions, and  elementary  and  secondary  schools  remained 
exempt.  In  1976,  Congress  again  amended  the  act  to  elim- 
inate exemptions  for  elementary  and  secondary  schools. 
Two  years  later,  the  Secretary  of  Labor  announced  that 
the  amendments  were  intended  to  cover  church-related 
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schools  and  that  the  1970  legislation  did  not  exempt  them 
from  the  unemployment  tax.  The  churches  challenged  the 
Secretary's  decision,  but  the  South  Dakota  Supreme 
Court  held  that  church-run  schools  were  subject  to  the 
federal  unemployment  tax.  The  church  then  appealed  to 
the  U.S.  Supreme  Court. 

Holding:  The  Court  unanimously  reversed.  Focusing 
on  the  language  of  the  1970  amendments,  it  held  that 
schools  with  no  legal  existence  separate  from  a  church 
need  not  pay  unemployment  taxes  because  they  are 
covered  by  the  1970  exemption  for  employees  "of  a  church 
or  a  convention  or  association  of  churches  .  .  .  ."  [267 
U.S.C.  Section  3309(b)(1)(A)].  The  1976  amendments 
were  found  not  to  have  altered  the  scope  of  Section  3309 
(b)(1),  "either  directly  or  by  implication."  Since  the  Wis- 
consin Lutheran  Synod  and  St.  Martin's  hired,  trained, 
certified,  and  paid  employees  of  the  two  schools,  these 
employees  came  within  the  scope  of  Section  3309(b)(  1 )( A). 

Although  constitutional  questions  concerning  the  First 
Amendment  were  raised  in  argument,  the  case  was  decided 
entirely  on  the  basis  of  statutory  interpretation.  The  hold- 
ing was  limited  to  unincorporated  church-run  schools;  but 
the  Court  noted  that  "separately  incorporated"  organiza- 
tions might  be  eligible  for  exemption  under  Section 
3309(b)(1)(B)  if  the  organization  functions  primarily  for 
religious  purposes  and  is  "operated,  supervised,  con- 
trolled, or  principally  supported  by  a  church  or  conven- 
tion or  association  of  churches." 

Two  weeks  after  deciding  St.  Martin,  the  Supreme 
Court  declined  to  review  a  FUTA  case  from  Louisiana 
that  involved  exemption  of  Roman  Catholic  schools  from 
the  unemployment  tax. — JJB 


LOCAL  LEGISLATORS  ABSOLUTELY  IMMUNE 
FROM  LIABILITY  IN  SECTION  1983  SUITS.  Bruce  v. 
Riddle,  631  F.2d  272  (4th  Cir.  1980). 

Facts:  Members  of  the  Greenville  County  Council  in 
South  Carolina  met  privately  with  owners  of  houses  near 
a  tract  of  land  that  was  to  be  used  for  a  150-unit  public 
housing  apartment  complex.  The  council  members  met 
later  in  a  regular  session  and  rezoned  that  land  to  prohibit 
multi-family  dwellings.  Plaintiff,  who  owned  the  rezoned 
property,  alleged  that  the  zoning  ordinance  was  amended 
in  bad  faith  and  the  value  of  his  property  had  therefore 
been  diminished  in  violation  of  the  equal  protection  clause 
of  the  Fourteenth  Amendment.  He  brought  a  lawsuit 
under  Section  1983  of  42  U.S.C.  against  the  county  and 
the  individual  council  members  seeking  both  compensa- 
tory and  punitive  damages.  Ruling  that  local  legislators 
are  entitled  to  absolute  immunity  from  damage  liability 
for  legislative  acts,  the  federal  district  court  dismissed  the 
lawsuit  against  the  individual  council  members.  The  plain- 
tiff appealed. 


Holding:  The  Fourth  Circuit  Court  of  Appeals  affirmed. 
It  held  that  legislators  of  a  state  political  subdivision  are 
absolutely  immune  from  being  sued  under  Section  1 983  for 
actions  taken  in  a  legislative  capacity.  The  court  recognized 
that  the  Supreme  Court  granted  absolute  immunity  from 
liability  for  damages  in  Section  1983  lawsuits  to  state  legisla- 
tors for  actions  taken  in  a  legislative  capacity  [Tenny  v. 
Brandlove,  341  U.S.  367  [(1951)].  Earlier,  the  U.S.  Supreme 
Court  had  granted  absolute  immunity  to  regional  legislators 
but  expressly  refused  to  decide  whether  local  legislators  are 
entitled  to  the  same  absolute  immunity  for  legislative  actions 
[Lake  Country  Estates,  Inc.  v.  Tahoe  Regional  Planning 
Agency.  440  U.S.  391  (1979)].  Although  the  Supreme  Court 
has  typically  referred  to  the  common  law  in  deciding  whether 
a  particular  individual  or  entity  is  entitled  to  immunity  from 
damages  in  a  Section  1983  lawsuit,  the  Fourth  Circuit  Court 
found  that  the  common  law  was  not  helpful  in  deciding 
whether  absolute  immunity  should  be  extended  to  local 
legislators.  It  decided  that  the  form  of  immunity  available  to 
public  officials  should  depend  on  the  nature  of  their  responsi- 
bilities. It  held  that  local  legislators,  like  state  and  regional 
legislators,  need  to  discharge  their  legislative  duties  without 
fear  of  civil  liability  and  therefore  are  also  entitled  to  absolute 
immunity  to  protect  them  against  the  inconvenience  of  a 
civil  trial  and  an  award  of  damages  for  actions  taken  in  i 
legislative  capacity. 

The  court  also  rejected  the  plaintiffs  contention  that  the 
council  members  acted  outside  the  scope  of  their  legisla- 
tive immunity  by  meeting  privately  with  interested  parties 
who  influenced  their  vote  on  the  zoning  amendment.  It 
noted  that  illegal  acts  by  local  legislators,  such  as  accepting 
a  bribe  for  a  vote,  might  destroy  the  legislative  immunity 
that  protects  them  from  liability  for  damages  under  Sec- 
tion 1983  but  found  that  the  plaintiff  had  not  alleged  such 
illegal  conduct  in  this  case.  Council  members  met  with 
interested  citizens,  and  that  meeting  may  have  influenced 
their  vote  on  the  zoning  amendment.  Nevertheless,  the 
court  reasoned  that  such  activity  is  simply  part  of  the 
legislative  process  and  the  council  members  acted  within 
the  scope  of  their  legislative  capacity,  and  they  therefore 
were  entitled  to  absolute  immunity  from  liability  for  dam- 
ages under  Section  1983. 

This  case  is  significant  because  it  means  that  local  legis- 
lators who  are  sued  in  their  individual  capacity  under 
Section  1983  for  legislative  actions  will  be  able  to  plead  the 
defense  of  absolute  immunity  and  have  the  case  dismissed 
before  trial.  For  example,  council  or  board  members  who 
enact  an  unconstitutional  ordinance  may  not  be  personally 
required  to  pay  damages  in  a  Section  1983  lawsuit,  even  if 
the  members  should  have  known  that  such  an  ordinance 
was  unconstitutional. 

Significantly,  a  New  York  federal  district  court  has 
extended  absolute  legislative  immunity  from  Section  1983 
damage  liability  to  school  board  members  who  act  in  a 
legislative  capacity  [Gorman  v.  Titles  (citation  not  avail- 
able)]. Michael  R.  Smith 


